IN THE UNITED STATES DISTRICT COURT
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VS. SUPPORT OF APPLICATION/MOTION
FOR TEMPORARY RESTRAINING
ORDER

CALCASIEU PARISH SCHOOL BOARD,
Defendant.




TABLE OF CONTENTS

TABLE OF AUTHORITIES ...ttt be e e e ee e e e e e e a s iii
l. oo 18 ox 1o o OSSP 1
I. = (1 15 TP 6
1. F N0 U] 0 1< o | S PP 6
A. Standard for Issuance of a Temporary RestrainimOr.........cccooeeeeeeeeeiieeeeennnns 6
B. Plaintiff has a Substantial Likelihood of Succeedam the Merits. ...................... 6
1. Defendant is violating the Free Speech Clause............ccccceeeeiiiieeeenen.. 7
a. Plaintiff's speech is safeguarded by the First Adment............. 7
b. Defendant created and maintains a designated pioblim
for speech by student groupPS. ..........uvvummmmmce e e e e 8
C. Defendant’s content-based exclusion of Plaintifd &ilow
Club members from field trip access and attendanehts
violates their free speech rights..........comeeveeeiiiiiiiiii e, 9
d. Defendant’s viewpoint-based exclusion of Plairdifid other
Club members from the student forum violates thistFi
Amendment irrespective of the type of forum........................ 10
e. Defendant has no legitimate, let alone compellirgson
for its diSCrimiNAtioN. .........coooiviiiiiiis e 13
2. Defendant is violating the Equal ACCESS ACt..ummmevreverriiiiiiieeeiniinnnnn. 15
a. Defendant created a limited open forum and triggj¢ne
B A A . e ——————— e 16
b. Defendant’s refusal to give the students of the Fdb
the same benefits as students of other clubs emlhe EAA..... 17
C. If The Requested Temporary Restraining Order Isibkied, Plaintiff
And Her Fellow Club Members Will Suffer Substantiaéparable Harm. ........ 18
D. The Balance Of Hardships Tips Decidedly In PlafistiFavor. .......................... 19
E. The Issuance Of A Temporary Restraining Order B&tve The
PUDIIC INTEIEST. ...ttt sttt e e e e e e e e rrre e e e e e e e e e e as 20
V. (@] 1] 11153 (0] o U PUUUUPRPRT 20



TABLE OF AUTHORITIES
Cases:

Board of Educ. of the Westside Community Schodkexgens
496 U.S. 226 (1990) ...ciiiiiieieeeeeeei st 13, 14, 15, 16, 17

Boyd Cty. High Sch. Gay Straight Alliance v. Bdedtic. of Boyd CtyKy.,
258 F. Supp. 2d 667 (E.D. KY. 2003) .......ommmmmneernreeeeeaeeaaererreeeennnnnnnnnnnneennaaeeeens 15

Bronx Household of Faith v. Bd. of Educ. Of City\Nefw York
331 F.3d 342 (2d Cir. 2003)...cuueeeeeeeieiiaaeaeeinnrierieeeeeeeeeeeeeaaaaeeaaaassssassssssneeeesesaaeaeees 18

Capitol Square Review & Advisory Bd. v. Pingtte
515 U.S. 753 (1995) ...ciiiiiii ittt e et a e e e e e e e 7,14

Child Evangelism Fellowship of N.J., Inc. (“CEF”) $tafford Township School Distrjct
386 F.30 514 (3d Cil. 2004).....uueieieiiiiieeeeeeiiiiiirieeeeeeeeeeeaeaaaeeeaaaasssssssnnnnnreeaeaaaeaaeeeas 10

Church on the Rock v. City of Albuquergue
84 F.3d 1273 (10th Cir. 1996) .....ccoeiiceeeeeee e e e e e e 4,10

Colin v. Orange Unified Sch. Dist
83 F. Supp. 2d 1135 (C.D. Cal. 2000) ......uuuuurnrrrrrrrrieeriiereerereeeaaaeaaasssssssnnssseeeeeeees 15

Cornelius v. NAACP Legal Defense and Educationaid;unc,
A73 U.S. 788 (1985) ..uueiiiiiiiiiiiiiee ettt e e e e e e e e e e s s e e e e ee e e e e e e e e e e e 8, 10

Donovan ex rel. Donovan Punxsatawney Area School Board,
336 F. 3d 211 (3d Cir. 2003)....cuuuveeieeeeeineeeeeesiriereeeeessitereeeeessssraeeeeesasseeesesssnnsenes 11

Elrod v. Burns
A27 U.S. BAT (1976) .eeieieeeieeeeeeeeeeetees et en ettt n s st seneees et eseeennenens 18

Hazelwood Sch. Dist. v. Kuhlmeijer
484 U.S. 260 (1988)....uuueieieiiiiiiiiiieieeeeeettitr e e e e e e e e e e e e e e e e e e e e e e —————— e aaaaaaaaaaaaaaaans 8

Hsu By and Through Hsu v. Roslyn Union Free Scbasil No. 3,
85 F.3d 839 (2d Cir. 1996)....uuueeiiiiiiiiiieeeee e e e e e e e s et e e e e e e e e e e eeeeeena e 14

Lamb’s Chapel v. Center Moriches Union Free SclstDi
508 U.S. 384 (1993) ...ueiiieeiiiiiiiiete e eemeee e s sttt ee e e e e e sttt e e e e s s ssbee e e e ananareeae e e e annraeaaaeas 10

Mitchell v. Cuomo
748 F.2d 804 (2d Cil. 1984)...ceeiiiiiiieee ettt ettt e e e e e e e e e e e e e e s s s mnnnnn e e e e e aaaaaeaeas 19



Newsom ex rel. Newsom v. Albemarle County SchaoldBo

354 F.3d 249 (4th Cir. 2003) ..ooeeeeeieeeiieeeiiiieiit e 19, 20
Police Dept. of City of Chicago v. Mosjey

408 U.S. 92 (1972) ..uuttiiiiieiieiiieie e e e ettt et e e e e e e e e e e e e aaras ettt aaaaaaaaaaaaaas 9
Pope v. East Brunswick Bd. of Educ

12 F.3d 1244 (3d Cir. 1993)....cci ittt e e 15
Prince v. Jacoby

303 F.3d 1074 (9th Cir. 2002) ....cceeeeeee et e e 4,5,11, 14
Pruitt v. Wilder,

840 F. Supp. 414 (E.D. Va. 1994) ...ooeeiii ettt e e e 10
Raker v. Frederick County Pub. Sghs.

470 F. Supp. 2d 634 (W.D. Va. 2007) .......commmmnnnnninininieieereeeeeaaaeaeeeeesssessssesseeees 20
Rosenberger v. Rectors and Visitors of the Unitesi Virginia,

515 U.S. 819 (1995) ... iiiiiiiiii ittt et e e e 11
Speaks v. Kruse

445 F.3d 396 (5th Cir. 2006) .....eeviiiiiiieeeeeieeeieeeeiiirie et e e e e e e e e e e essssss e eeeeeeaees 6
Straights and Gays for Equality (SAGE) v. Osse@/&ehools-DistNo. 279

471 F.3d 908 (8th Cir. 2006) .....eevveeeiiiieeieeeeeieeee e e e 5,17, 18
Widmarv. Vincent

A54 U.S. 263 (198L) ..uuuiiiiiiiiiiiiiie ettt e e e e e e 7,9, 14
Statutes:
20 U.S.C. 8 4D 7Bt SO ..uuuuuurriieeeiiiiiittteeea e e e e e e e e s s s s eaaaeeaaaaaaeeeaaasasaaasasebbbbbbbaseeeeeeaeaeesaaanns 15
PO O RS T O S 10t (o) PR 16



Introduction

Plaintiff A.W. is moving for a temporary restraigitorder regarding Defendant’s refusal
to approve, and provide school transportation tbfamm, a field trip slated for May 1, 2008 that
Plaintiff and other student members of her Fellapsth Christian Athletes (“FCA”) Club desire
to attend. (Compl. § 2.) The Defendant routinalgproves field trips and provides
transportation to a wide range of events and des/ifor students and student clubs including,
but not limited to:

* Bowling at “Petro bow!” for students to “learn[Jtaam sport” (Pl.'s Mot. TRO Ex. C-
246);

» going “alligator hunting” id. Ex. C-233);

» ‘“perform[ing] at the Black Heritage Festivald( Ex. C-237);

» visiting the “New Orleans School of Cooking” to ‘fiaipate in a cooking class and tour
La. oldest city and learn about the history of @#jireole cooking”ifl. Ex. C-285);

» “learn[ing] how to roller skate” at “Skate Cityid Ex. C-245);

» playing “putt-putt” with the purpose of “shar[intdje sport of gold”ifl. Ex. C-228);

» visiting the mall to “see Santa, Chick FilA, [an@hipmunk Christmas movie'id. EXx.
C-227);

* going to the movie theater to watch “Mr. Magoriunt¥onder Emporium”if. Ex. C-
226);

e going to the movie theater “to see Beowulff. Ex. C-241);

» visiting “Reeves Uptown Catering Place” for a “Calo€hristmas performanceid( Ex.
C-248);

» visiting “Grant Tree Farm” to study “lifecycles ofganisms” id. Ex. C-250);

» attending the “Mardi Gras paraded.(Ex. C-360);

» taking a “nature walk”ifl. Ex. C-225);

e going to the “Houston Museum of Fine Art$d.(Ex. C-276);

« “attend[ing] the Texas Renaissance Festival ScBagk” (d. Ex. C-229);

» attending a “free children’s Celtic conceriid.(Ex. C-223);

» visiting “Holy Trinity Episcopal Church” where stadts “will observe and experience
hands-on activities with pumpkins and value reat{indy Ex. C-220);

» attending a “Houston Astros Game” as the end of/da activity for the Builder’s club”
(id. Ex. C-99);

» visiting “the LA Dep of Wildlife and fisheries fddy” (id. Ex. C-92);

* going to “Rosa Hart Civic Center” to “attend thed®iph ballet” {d. Ex. C-255);

* ‘“visitling] Jean LaFitte Cajun Prairie Museum, é€aajun food at Cajun Restaurant,
dancel/listen to Cajun musicdd( Ex. C-257);

* visiting “Moody Gardens” to “instruct students dmetrainforest and the role of coral
reefs in the oceand, Ex. C-264);



» going to “Dry Creek Baptist Camp” to engage in :coumity building exercise — ropes
course” {d. Ex. C-274);

» “walk[ing] to the nursing home to deliver handmatefts and visit with the residents”
(id. Ex. C-97);

» going to “Ci Ci's Pizza” for “end of year pizza pgr for the “Big Brother/Big Sister
Club” (id. Ex. C-117); and

» attending and event the stated purpose of which wwa%upport club members in

making the choice to be involved in the Govern&’egram on Abstinence.”id Ex. C-

112.)

Given the breadth of Defendant’s forum, its refusahpprove the FCA club’s field trip request
and to provide transportation to and from the evm#ed solely on the religious content and
viewpoint of the Plaintiffs and the Club’s exprass is a clear-cut violation of the First
Amendment and the Equal Access Act that requiresddiate relief from this Court.

This situation did not need to come to a lawsistiree Board had ample opportunity to
resolve this situation short of the present liigat Shortly after the Plaintiff's field trip regst
was denied by FK White Middle School Principal Ghfiontenot, the Board had a meeting and
discussed the denial. (Pl.’s Mot. TRO Ex. H 1.)3-At that meeting, which occurred on April
8, 2008, the founder and organizer of Just for ggasented information about the event and
requested that the Board reverse the denial df@# Club’s field trip request.Id. 1 4.) At this
meeting, a motion was made to treat the FCA Cldilelsl trip request the same as field trip
requests made by other student clules, @pprove it and provide school transportatioe}, that
motion was defeated.d( 11 6-10.)

Counsel for Plaintiff then sent a letter to the Bban April 14, 2008, advising the Board
that its denial violates the Plaintiff's rights wrdthe First Amendment and the Equal Access
Act, and informing the Board that if it failed toagmt the FCA club equal treatment it would

likely face a lawsuit. (Pl.’'s Mot. TRO Ex. D.) Gwesel for Defendant responded with a letter

dated April 17, 2008, stating that the Board’s dieti would not be reversedid(Ex. E.) Then,



on April 21, 2008, counsel for Plaintiff spoke t@efendant’s counsel by phone and advised him
of the Plaintiff's intent to file a lawsuit againte Board and to seek a temporary restraining
order if the Board did not grant equal treatmenth® FCA club. (Compl. § 62.) During this
call, Plaintiffs counsel also informed Defendantsunsel of a successful lawsuit brought
against East Baton Rouge Parish School Board irei&er 2007 for its unlawful denial of a
student club’s request to attend and receive tatejon to a Just for Jesus eventd. § 63.)
Counsel for Defendant stated that the Board woolkdchange its mind. Id. 164.) Finally, on
April 22, 2008, counsel for Plaintiff left a voicarhfor Defendant’s counsel, advising him that
unless the Board granted the FCA club equal ac&damtiff would file a lawsuit and motion for
temporary restraining unless the FCA club’s fielg tvas approved, including transportation to
and from the event.Id. 1 65.) Despite all these efforts, Plaintiff still had tocass the courts to
obtain her desired relief.

Defendant’s recalcitrance to reverse its decis®rifficult to comprehend given the
applicable law, as discussed below, but it is ewene incomprehensible considering the Board
has approved field trips to innumerable other relig events and activities. (Pl.’'s Mot. TRO
Ex. C-150-173 (listing field trip approvals for igibus events).) Why are all these other
religious-oriented field trips approved, yet Just Jesus is denied? The Defendant approved a
field trip whose purpose was to bring “studentgepts, teachers, and community [members]’
together “to pray for our young people and for world,” and another trip to “Greater Mt. Zion
Church” where students would “participate in a @humusical.” [d. Ex. C-166.) And these
are just two of the numerous religious-orientettlfieips approved by the Defendant. Opening a
forum to religious speech and then picking and shmp what religious speech is acceptable

within that forum, as Defendant is doing here, lstdnt viewpoint discrimination that violates



the First AmendmentSee, e.g., Church on the Rock v. City of Albuqueer®di F.3d 1273, 1279
(10th Cir. 1996) (where city opened forum to distols of religious topics, city committed
viewpoint discrimination when it prohibited showingf film because it “advocat[ed] the
adoption of the Christian faith” while at same tinpermitting “strictly historical” and

“philosophical” discussions of Christianity).

Under the circumstances of this case, a temporasyraining order is warranted.
Defendant’s discriminatory treatment will irrepalsaharm Plaintiff and other Club members for
every day that it is permitted to continue, and wédrmanently and irrevocably harm the FCA
Club if not discontinued by May 1, 2008, the daytlod Just for Jesus event. Additionally, an
affidavit submitted herewith illustrates that nuowes student members of the FCA Club will not
be able to attend the imminent “Just for Jesus’hewsthout school provided transportation to
and from the Lake Charles Civic CenteiSeéaffidavit of student members attached hereto as
Exhibit F.) Put simply, unless Plaintiff and hezllow Club members receive field trip
authorization and access to all attendant beregfidisprivileges, substantial and irreparable harm
to important constitutional and statutory guarasite@l occur.

Fortunately, case law illustrates that this israight forward case of unlawful religious
discrimination. The issue of student club accesfidd trips has already been addressed by
other federal courts, and the question of whethschol may lawfully exclude some student
groups (like Plaintiff's) from field trip access W affording other groups field trip access has
been answered with a resounding “no.” For examipl®rince v. Jacoby303 F.3d 1074 (9th
Cir. 2002), the Ninth Circuit reviewed a challerigea school’s refusal to allow a student’s Bible
club the same benefits as other student clubs.reTlle Bible club sought equal access to

student/staff time, school supplies, audio/visugliipment, and (as is the case here) use of



school provided transportation to and from fieliggr 1d. at 1090-92. Thérince Court held
that the schodd restriction on access to facilities and beneis based purely on the religious
content and viewpoint of the Club’s speech in wtiola of the First Amendmentld. at 1091.
Reasoned the court: “While certainly not requiredgtant student clubs access to [the above
listed] benefits, the school has chosen to dolaving done so, it cannot deny access to some
student groups because of their desire to exettisg First Amendment rights without a
compelling government interest that is narrowlywrdao achieve that end.ld.

Consider alséstraights and Gays for Equality (SAGE) v. Osse@m/Aehools-DistNo.
279 471 F.3d 908 (8th Cir. 2006), where the Eighthcdt reviewed a grant of preliminary
injunctive relief enjoining a school’s refusal thoav a student club to, among other things, take
field trips and participate in fundraising actiegi The school routinely granted permission for
other student clubs to do so. The Eighth Circpitaeld the issuance of preliminary injunctive
relief, holding that the school impermissibly affed certain noncurricular group.d,
cheerleading and synchronized swimming) with greadecess to school facilities and
communication options than noncurricular groupsshsas SAGE, in violation of the Equal
Access Act.ld. at 913.

Consequently, case law makes abundantly cleaDifEndant may not lawfully sidestep
the First Amendment and the EAA by providing sostedent club access but withholding full
access. Here, Defendant currently allows the stuaembers of the Club to meet on campus as
a student club and to utilize some benefits andilpges. Defendant apparently believes that
this is all the law requires, for they insist orthaolding approval for Club members to take field
trips and continue to withhold key benefits thatauopany field trip approvale(g, school

provided transportation). (Compl. 11 2-6, 59-6Bgfendant is mistakenAs shown above, this




same situation presented itself in bd®hince and SAGE and the courts there found First
Amendment and/or EAA violations.

Accordingly, Plaintiff requests that this Court iradiately issue a temporary restraining
order requiring the Defendant to approve Plairgiind FCA Club’s field trip request to attend
the Just for Jesus event on May 1, 2008, at Lakel€hCivic Center, and to afford Plaintiff and
her Club all of the attendant rights, benefits, gmileges given to other student clubs in
relation to approved field trips.

. Facts
1. Argument
A. Standard for Issuance of a Temporary Restraining Oder

The legal standard for issuance of a temporaryaiestg order is the same as that for a
preliminary injunction. Specifically, a plaintifhust demonstrate: (1) a substantial likelihood of
success on the merits; (2) substantial threatreparable injury if the injunction is not issued;
(3) that the threatened injury if the injunctiordisnied outweighs any harm that will result if the
injunction is granted; and (4) that the grant ofiganction will not disserve the public interest.
Speaks v. Kruset45 F.3d 396, 399, 400 (5th Cir. 2006). As shdelow, Plaintiff satisfies the
elements necessary for a temporary restraining eodssue.

B. Plaintiff has a Substantial Likelihood of Succeedig on the Merits.

Defendant’s practice of denying field trip authatinn to student clubs based on the
content and viewpoint of the student club membeesired speech (pursuant to Policies granting
them unbridled discretion over access to the stuadub forum) implicate a number of

constitutional provisions. These include the F3peech and Free Exercise Clauses of the First

! Rather than repeat the facts alleged in the \égfifComplaint, and due to the time
constraints imposed by the immediacy of the relefessitated by Defendant’s actions, Plaintiff
hereby incorporates the facts alleged in the Coimiptgy reference.



Amendment, the Equal Protection and Due Processs€$aof the Fourteenth Amendment, and
the EAA? As to each of her claims, Plaintiff demonstratesibstantial likelihood of success.

1. Defendant is violating the Free Speech Clause
a. Plaintiff's speech is safeguarded by the First Amaiment.

Religious speech is, without question, protectedth®y First Amendment.Widmar v.
Vincent 454 U.S. 263, 269 (1981) (“religious worship ahsicussion . . . are forms of speech
and association protected by the First Amendmert§.the Supreme Court has explained:

Our precedent establishes that private religioweedp, far from being a First

Amendment orphan, is as fully protected under tlee [Speech Clause as secular

private expression. . . . [I[Jn Anglo-American histo . . government suppression

of speech has so commonly been directed precidetgligious speech that a

free-speech clause without religion would be Hamigtout the prince.

Capitol Square Review & Advisory Bd. v. Pings#&5 U.S. 753, 760 (1995) (citations omitted).

Here, Plaintiff and other FCA Club members desrexpress their religious views on
many subjects addressed by other student clubsatikapermitted to take field trips. These
subjects include issues related to religious belietltural diversity; promoting respect and
dignity for other students; community service; mating leadership and teamwork; fostering
strong moral character; encouraging loyalty to sthmommunity, and nation; sexual abstinence;

avoiding substance abuse and other destructiveidasj and current political issues. (Compl.

44.) Plaintiff's speech is unquestionably protddig the First Amendment.

% Due to time constraints imposed by the immedidahe relief Plaintiff seeks, Plaintiff
has not briefed her due process, equal protecfrer, association, and free exercise claims
herein. Plaintiff maintains that these rights walso violated and will include these claims as
the case proceeds.



b. Defendant created and maintains a designated publiforum
for speech by student groups.

“[A] public forum may be created by government desition of a place or channel of
communication . . . for assembly and speech, ferhyscertain speakers, or for the discussion of
certain subjects.’Cornelius v. NAACP Legal Defense and Educationadsunc, 473 U.S. 788,
802 (1985). Importantly, the Supreme Court had Het school facilities become public forums
when “school authorities . . . ‘by policy or by ptige’ open[] those facilities ‘for indiscriminate

use by the general public,” or by some segmentefpublic, such as student organizatidns

Hazelwood Sch. Dist. v. Kuhimeiet84 U.S. 260, 267 (1988) (citation omitted) (ewlmph
added). Government intent is the central questiatetermining establishment of a designated
public forum, and the government’s “policy and piee’ are key to determining whether the
government intended to designate a place not ysapkn to assembly and debate as a public
forum. Cornelius 473 at 802.

Here, Defendant’s Policies and practice “evincef]ear intent to create a public forum.”
Id. Defendant imposes virtually no limit on the s@dijmatters that student club members can
seek to address besides the individual interesissipns, and beliefs of the student club
members. Indeed, Defendant permits student clabsh as 4-H Clubs, Key Clubs, Big
Brother/Big Sister, Abstinence clubs, Builders Clabhd Rebel Riot, to take advantage of field
trip opportunities and to discuss their views osués related to sexual abstinence, service to
others, character development, and much more. PCd¥fi 7-17 (listing numerous approved
field trips); Pl’'s Mot. TRO Ex. C-92-379 (fieldipr forms showing the broad range of topics
addressed on such trips).) Defendant’s forumasl a designated forum for private student

speech.



C. Defendant’'s content-based exclusion of Plaintiff ah fellow
Club members from field trip access and attendant énefits
violates their free speech rights.

In a designated public forum, content-based regirns on speech are subject to strict
scrutiny; they can survive only if they serve a peitting state interest and are narrowly tailored
to achieve that interestWidmar, 454 U.S. at 270. Defendant’s withholding of dieirip
authorization to Plaintiff and other FCA Club memséased on the religious content of their
desired speech violates the First AmendmedeePolice Dept. of City of Chicago v. Mosjey
408 U.S. 92, 96 (1972) (“Once a forum is openedaupssembly or speaking by some groups,
government may not prohibit others from assembbngpeaking on the basis of what they
intend to say. Selective exclusions from a puliuifn may not be based on content alone, and
may not be justified by reference to content alpne”

Defendant’s discrimination against Plaintiff's intked religious speech (Compl. 1 55-
56) (specifying the intended religious contentt@ Club’s speech)) is indistinguishable from the
discriminatory exclusion struck down Widmar v. Vincent There, similar to what Defendant is
doing here, a university opened up its facilitiesuse by student groups but excluded a religious
student club from that forum. 454 U.S. at 265.e Timiversity excluded the group because, like
the Club at issue here, it engaged in “religiousshigp and discussion.td. The Court held that
the university’s “discriminatory exclusion [was]d& on the religious content of [the] group’s
intended speech,” and required the university twi that its regulation is necessary to serve a
compelling interest and that it is narrowly taildr® achieve that end.1d. at 269-70. Like in
Widmarand as shown herein, Defendant cannot assertteniatg, let alone compelling, interest
to support its discriminatory treatment of Plaindhd other Club members as it relates to field

trip authorization and attendant benefits.



d. Defendant’s viewpoint-based exclusion of Plaintifand other
Club members from the student forum violates the Fst
Amendment irrespective of the type of forum.

Viewpoint discrimination occurs when the governmeenies a speaker access to a
speech forum based solely on the viewpoint thaalsgreexpresses on an otherwise permissible
subject matter. Cornelius 473 U.S. at 806. Viewpoint discrimination is onstitutional
regardless of the forumLamb’s Chapel v. Center Moriches Union Free Sctst.pb08 U.S.
384, 392-93 (1993). Viewpoint discrimination ockuat its most basic level when the
government permits religion to be discussed inran yet picks and chooses which religious
views it will permit to be expressed, and whictvill not.

For instance, ifChild Evangelism Fellowship of N.J., Inc. (“CEF”) $tafford Twp. Sch.
Dist., 386 F.3d 514, 519 (3d Cir. 2004), the defendahbal district opened a forum in which it
permitted local community groups to distribute rétieire to students. The community groups
would create the flyers and deliver them to indibschools within the districtid. at 520. The
school district opened the forum to groups thatresged religious views, but excluded the
plaintiff's flyers because the district “disfavored . the particular religious views that Child
Evangelism espousesld. at 529. As the Third Circuit succinctly put‘i§uppressing speech
on this ground is indisputably viewpoint-basedd. at 530. Accord Pruitt v. Wilder 840 F.
Supp. 414, 418 (E.D. Va. 1994) (prohibiting refexesn to deities on license plates, but
permitting all other religious references, consgitliviewpoint discrimination)Church on the
Rock supra

Here, the Defendant routinely approves field tfqps and provides school transportation
to, religious events and activities. (Pl.’'s Mot@REX. C at 150-173 (listing approved field trips
to religious events and activities).) The Deferidaas approved field trips with the following

religious purposes: “to pray for our young peophel aur world” {(d. Ex. C-156); to “promote

10



National Day of Prayer”id. Ex. C-157); to “provide color guard” at the “Tabacle of Praise”
annual conferencdd, Ex. C-162); “to participate in a Church musical’ “Greater Mt Zion
Church” {d. Ex. C-166); “to perform for the National Day ofaier Program”if. Ex. C-167);
and “to provide choral music for church conferesoevention” at “St. Paul Methodist Church”
(id. Ex. C-173). Defendant violates the prohibitian\waewpoint discrimination by opening its
field trip forum to religious speech and expressiohile at the same time prohibiting Plaintiff's
field trip request based solely on Plaintiff's pewtar religious viewpoint.

Further, federal courts have found schools guiltyviewpoint discrimination under
circumstances similar to those at issue here, waardigious student club is being prohibited
from expressing a religious viewpoint on otherwmegmissible topics.See, e.g., Pringe303
F.3d at 1091-92 (where school district offered nmnculum clubs access to “student/staff time,
school supplies, AV equipment, and school vehitbesonvey their club messages,” but denied
the same access to a student Bible club, such sa&nluvas “based purely on the [club’s]
religious viewpoint in violation of the First Amement”); Donovan ex rel. Donovaw.
Punxsatawney Area Sch. B&36 F. 3d 211, 226 (3d Cir. 2003) (“[The Bibleud] is a group
that discusses current issues from a biblical patsge, and school officials denied the club
equal access to meet on school premises duringdiingty period solely because of the club’s
religious nature. Accordingly, we hold that theleision constitutes viewpoint discrimination”);
Rosenberger v. Rectors and Visitors of the Uniwexsi Virginia 515 U.S. 819, 828-833 (1995)
(holding that university’s denial of funding to dant group amounted to impermissible
viewpoint discrimination where the denial was presdi on the ground that the contents of the

group’s publication revealed an avowed religioesspective).

11



Defendant’s actions here are similar to the unlhattions of the school officials in the
above cases. Similar to the groups there, Plaiatifl her fellow FCA Club members seek to
express their religious views regarding subjecttenatpermitted to be discussed within the
student organization forum created and maintainethb Defendant. The topics that may be
addressed within the Defendant’'s student club foarm virtually limitless. Field trips have
been approved for a broad range of purposes, imgudharacter building” (Pl.’s Mot. TRO EXx.
C-144), “interact[ing] with people outside [the] haol environment” ifl. Ex. C-138),
“‘understand[ing] the importance of healthy livindgpocces” (d. Ex. C-140), “enhanc|ing]
physical well-being and practic[ing] good mannersigroup” ([d. Ex. C-141), and “provid[ing]
an experience that is culturally diversel.(Ex. C-123), to name just a few. In addition tesh
topics, the student clubs that operate within trefeBdant’'s forum also address leadership
development (Pl’'s Mot. TRO Ex. B-8 (Beta Club)pmumunity serviceid. Ex. B-33 (Key
Club)); fostering strong moral character and loyati community and nationid, Ex. B-46
(Builder's Club)); sexual abstinencil.(Ex. B-72 (GPA Club)); cultural awareness and @oci
tolerance id. Ex. B-31 (International club)); and preventingstlective decisionsid. B-37
(SADD).)

Plaintiff and her Club address all these issuesutijin a religious viewpoint. (Compl. {1
55-56, 81.) Further, the Just for Jesus eventesdds many of the topics listed above from a
Christian point of view. For example, at the “JigstJesus” event, Plaintiff and other FCA club
members will, among other things, interact withdstots from other religious denominations;
experience cultural differences among studentsy WeNASA space video and listen to several
astronauts’ stories about orbiting in the ApollosiBacecraft; learn about serving others and

inspiring better moral behavior; view Christian danart, and choir performances by other
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students and clubs; and listen to a short presentat the Gospel. (Compl. § 55.) Plaintiff and
other Club members will also experience presemtatabout, and discuss alternative viewpoints
related to, evolutionary theory, handling peer gues, developing good morals, abstaining from
drugs, and reaching out to othersd. [ 56.) The Just for Jesus event addresses tib@atemay

be permissibly discussed within the Defendant’slestil club forum, and Defendant’s denial of
Plaintiff's field trip request based solely on thaigious viewpoint her and the FCA club’s
speech expresses on otherwise permissible subgtgnnviolates the First Amendment.

e. Defendant has no legitimate, let alone compellingeason for
its discrimination.

Defendant cannot possibly justify its withholdingfeeld trip authorization to Plaintiff
and other student members of the FCA Club. If Deéat contends that approving the FCA
Club’s field trip would constitute illicit sponsdrp of the Club and its religious speech, relevant
case law proves such an argument wholly unperselasindeed, inBoard of Educ. of the
Westside Community Schools v. Merget@ U.S. 226, 250 (1990), a school defended its
refusal to grant official club status to a religgoalub due to sponsorship concerns under the
Establishment Clausdd. at 247-48. ThélergensCourt flatly rejected the argument:

Specifically, [the school board] maintain[s] thachuse the school’s recognized

student activities are an integral part of its ediomal mission, official

recognition of [the students’] proposed club wouddfectively incorporate

religious activities into the school’s official g@am, endorse participation in the

religious club, and provide the club with an officplatform to proselytize other

students. We disagree.
Id. According to the Court, the school’s “mistakeference of endorsement” was “largely self-
imposed,” as the school itself possessed contrl amy impression it might give to its students:

To the extent a school makes clear that its retiognof [the students’] proposed

club is not an endorsement of the views of the 'slylarticipants, students will

reasonably understand that the school’s officiabgaition of the club evinces
neutrality toward, rather than endorsement ofgrelis speech.
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Id. at 251 (citation omitted). Importantly, affordicustodial oversight for the Club’s upcoming
field trip would not constitute impermissible sporghip. This issue was addressedliergens
where the Court specifically considered and digpkethe school’'s argument that sponsorship
fears arising out of assignment of a club advisgtified discriminatory treatment of the
religious club. See id at 252. Indeed, the Court noted that custodvarsight of a club’s
activities would not “impermissibly entangle goverent in the day-to-day surveillance or
administration of religious activities.ld. at253.

In like manner, other federal courts have rejetheddea that discriminatory treatment of
religious student clubs is somehow required to dveponsorship concerns under the
Establishment ClauseSee, e.g.Hsu By and Through Hsu v. Roslyn Union Free Schost.
No. 3,85 F.3d 839862-64 (2d Cir. 1996(*Applying the lines of analysis adopted by the @ou
in [Mergensand Corporation of the Presiding Bishop v. Amat83 U.S. 327 (1987)] we
conclude that the School’s recognition of the [Bilslub] would not violate the Establishment
Clause”);Prince, 303 F.3d at 1094 (9th Cir 2002) (“As Mergens the School District here can
dispel anymistaken inference of endorsemdmnt making it clear to students that a ¢tuprivate
speech is not the speech of the school. There isdication . . . that requiring access to
religious groups would endorse religion any momntin Mergen$); Widmar, 454 U.S. at 274
(where student speech forum is available to a botesk of speakers, allowing religious speech
“does not confer any imprimatur of state approvakeligious sects or practicesPjnette 515
U.S. at 762, 763-64 (“We have twice previously added the combination of private religious
expression, a forum available for public use, coRbased regulation, and a State’s interest in
complying with the Establishment Clause. Both s8m&e have struck down the restriction on

religious content”). In sum, neutral accommodatadrreligious activity does not violate the
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Establishment Clause, and providing a neutral gowent benefit without discrimination
upholds the Constitution.

2. Defendant is violating the Equal Access Act.

Defendant violates the EAA and well-settled preceédéen denying field trip
authorization, and thereby withholding rights arehdéfits afforded members of other student
clubs, based on the religious content of Plaigtiffesired speechSee20 U.S.C. § 407&t seq.
(public schools are required to provide equal axtedimited open fora irrespective of religious,
political, or other content of student speedilgrgens 496 U.S. at 247 (“Given that the Act
explicitly prohibits denial of equal access . n.tbe basis of the religious content of the speech
at [club] meetings . . . we hold that [the schositritt’'s] denial of respondents’ request [for
official recognition of their] Christian club demsighem ‘equal access’ under the Act”) (citation
omitted);Pope v. East Brunswick Bd. of Equt2 F.3d 1244 (3d Cir. 1993) (refusal of schaol t
certify Bible club as a student club and accorédual treatment with other student groups
violated EAA) Colin v. Orange Unified Sch. Dist83 F. Supp. 2d 1135 (C.D. Cal. 2000) (EAA
requires school to provide a Gay-Straight Alliarf@eb access to the same benefits all other
recognized clubs receivelpoyd Cty. High Sch. Gay Straight Alliance v. BdEdic. of Boyd
Cty., Ky., 258 F. Supp. 2d 667 (E.D. Ky. 2003) (samAapain, these rights and benefits include
obtaining official approval for their upcoming fiekrip on May 1, 2008, and, among other
things, having access to school transportatiomtbfeom the event. (Compl. 1 3-4 (specifying
benefits accorded to clubs that receive approvalfigdd trip requests).) As shown below,
Defendant triggered the EAA. The equality manddedhe Act requires Defendant to provide

all—not just some or most—of the same rights and lsrefforded students of other clubs.
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a. Defendant created a limited open forum and triggeré the
EAA.

The EAA provides that “[i]t shall be unlawful fomg public secondary school which
receives federal financial assistance and whichaHasited open forum to deny equal access or
a fair opportunity to, or discriminate against, atydents who wish to conduct a meeting within
that limited open forum on the basis of the religippolitical, philosophical, or other content of
the speech at such meetingddergens 496 U.S. at 235, quoting 20 U.S.C. § 4071(a)e fiist
two requirements for the EAA to apply are met iisthase: FKWMS is a public secondary
school under Louisiana law and it receives fed@mahcial assistance. (Compl. § 37-39.)

The third requirement triggering the EAA is sassfitoo—creation of a limited open
forum. The EAA dictates that a school has createth a forum “whenever such school grants
an offering to or opportunity for one or more nom@ulum related student groups to meet on
school premises during noninstructional time.” @G.C. § 4071(b). When making this
determination, the Supreme Court gives the EAA Hapad reading . . . consistent with the
views of those who sought to end discrimination dpwing students to meet and discuss
religion.” Mergens 496 U.S. at 239.

Defendant grants official club status to severabslthat are non-curriculum related,
including several FCA Clubs (including Plaintiff,dKey Clubs, Abstinence Clubs, Beta Clubs,
4-H Clubs, Big Brother/Big Sister Clubs, Studentgafst Destructive Decisions (“SADD”),
Book clubs, Interact clubs, International clubsg &hess Clubs. (Compl. 1 7; Pl.’s Mot. TRO
Ex. B (documents describing recognized clubs abashwithin Board’s jurisdiction).) For a
club to be “curriculum related,” it must be dirgctied to a classMergens 496 at 239 (“[T]he
term ‘noncurriculum related student group’ is baggrpreted broadly to mean any student group

that does not directly relate to the body of cosiresfered by the school”). “For example, a
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French club would directly relate to the curriculuima school taught French in a regularly
offered course or planned to offer the subjechafuture.” Id. at 240. None of the recognized
school clubs listed above are directly relatech® “body of courses offered at [FKWMS]” like
the French club inrMergens They are accordingly non-curricular clubs, aheé EAA is
triggered. Id.

b. Defendant’s refusal to give the students of the FCAIub the
same benefits as students of other clubs violatdset EAA.

“Equal access” under the Act requires public schdol provide the sameghts and
benefits to the students of all noncurriculum edlatlubs, not merely some or most of the
benefits. Equal means just that. As addressepta federal courts, including the Supreme
Court, have so held. For example,Ntergens 496 U.S. at 226, the defendant school district
permitted a religious club to meet on campus (a&sddefendant here). But, the district refused
to provide the student members all of the rightd benefits given to student members of other
noncurriculum related clubs, because of the raligicontent of the club’s speech (again, as
here). The Court held that the school districtatied the club’s right to “equal access” under the
EAA both by denying the club access to rights aeddfits of recognition, including “access to
the School newspaper, bulletin boards, the pulddress system, and the annual Club Fdid.”
at 247. See alspSAGE 471 F.3d at 912 (8th Cir. 2006) (where studeunb dllowed to meet
unofficially but denied communicative avenues affad other noncurriculum groups, such as
access to field trips and fundraising, EAA not sfad).

In this case, Defendant is denying the studentee@fCA Club the opportunity to take a
requested field trip, and the rights and benefitsrded student members of other recognized
student clubs at FKWMS and other schools undeBtb&rd’s jurisdiction based solely on the

religious content and viewpoint of Plaint#fdesired speech. (Compl. 19 5, 82-83, 110.) As
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demonstrated, it is axiomatic that such blatanttextnr and viewpoint- based discrimination
against student speech is prohibited by the EARINEff’s likelihood of success on the merits is
accordingly clear.

C. If The Requested Temporary Restraining Order Is Notlssued, Plaintiff And
Her Fellow Club Members Will Suffer Substantial Irr eparable Harm.

Given the nature of Plaintiff's claims, she and fedlow Club members are entitled to a
presumption of irreparable harm. “The loss of tFAsmendment freedoms, for even minimal
periods of time, unquestionably constitutes irrapé injury.” Elrod v. Burns 427 U.S. 347,
373-74 (1976). “Where a plaintiff alleges injumpiin a rule or regulation that directly limits
speech, the irreparable nature of the harm mayrésumed.” Bronx Household of Faith331
F.3d 342, 349 (2d Cir. 2003BAGE 471 F.3d at 913 (“[T]he . . . presumption of ragable
harm arises in the case of violations of the Equatess Act because it protects expressive
liberties”) (quotation and citation omitted). THeaghth Circuit's discussion I8BAGE as to
irreparable harm is particularly relevant considgrits factual similarities to this case:

[A]lthough [the school] has afforded students thgpartunity to hold SAGE

meetings in school classrooms and place postees @ymmunity bulletin board

outside the meeting place, they have not, like esttdnembers of [other
noncurriculum groups], been allowed to communicadethe PA, yearbook, and
scrolling screen._ Additionally, the students hdeen prohibited from holding
fundraising events or having field trips. Therefahe student members of SAGE

are entitled to a presumption of irreparable haash.they will not be able to
exercise their rights absent a preliminary injuncti

SAGE 471 F.3d at 913 (emphasis added).

Here, as irBAGE Defendant is denying permission to Plaintiff daeldlow Club members
to take their planned field trip on May 1, 2008 oMmpl.  2.) This denial is discriminatory in
nature, is plainly violative of Plaintiff's statuip and constitutional rights, and constitutes
irreparable injury. For each day that passes whéaimtiff and her fellow Club members are

denied permission to take their proposed field tapd accordingly denied alif the attendant
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rights given to students of other officially recarpd clubs who take field trips), they are
prevented from expressing their religious viewstigh all avenues. And, as discussed earlier,
absent official approval of the field trip, many AClub members will not and/or cannot attend
the upcoming Just for Jesus everBedPl.’'s Mot TRO EXx. F (affidavit stating that sevieF&CA
club members cannot attend without school tranafiort).) This is due to the fact that without
official approval, school transportation is not yded to and from the event. As the
accompanying affidavits illustrate, the school g@ortation benefit is crucial to Club members,
and the lack of such transportation presents a mparrier to them being able to attentd.)(
Clear, then, is that the irreparable harm Plaitifl other FCA Club members are experiencing
(and will experience) cannot be discontinued absemtediate injunctive relief from this Court.

D. The Balance Of Hardships Tips Decidedly In Plaintifs Favor.

The balance of hardships also tips decidedly imnBtés favor. Plaintiff's loss would
perpetuate actions by Defendant violative of theAEAnd the First Amendment, while
Defendant’s would not be harmed in any way by tmuance of an injunction.See e.g,
Mitchell v. Cuomp 748 F.2d at 807-08 (2d Cir. 1984) (“Faced with a conflict between the
state’s . . . administrative concerns on the onedhand the risk of substantial constitutional
harm to plaintiffs on the other, we have little ftifilty concluding that... the balance of
hardships tips decidedly in plaintiffs’ favdr Newsom ex rel. Newsom v. Albemarle County Sch.
Bd., 354 F.3d 249, 261 (4th Cir. 2003) (noting thgtublic school “is in no way harmed by
issuance of a preliminary injunction which preveihtsom enforcing a regulation, which . . . is
likely to be found unconstitutional”). Indeed, Batlant already permits many student clubs at
FKWMS and at other schools within Calcasieu Pasishool System to attend field trips and to
discuss many subjects of interest to theny ( sexual abstinence, service to others, religious

beliefs, and cultural diversity (Compl. § 17.) iRtdf and her Club merely seek similar approval
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and to be given a chance to address these andtofes from a religious point of view.d( 11
81-83, 104-105.) Injunctive relief would simplyquere Defendant to comport with its duty to
treat the student members of the Club the samtudsrdg members of other clubs.

E. The Issuance Of A Temporary Restraining Order Will Serve The Public
Interest.

A temporary restraining order or preliminary injtioa “upholding constitutional rights
serves the public interestNewsom 354 F.3d at 261. Since Plaintiff's request felief would
uphold the constitutional rights of free speechefexercise, due process, and equal protection,
she has satisfied this factor of the preliminaruniction criteria. “[Gliven the importance of
allowing the exchange of ideas in public schoolsl @he possible chilling effect of the
Regulation, the court concludes that an injunchimiting enforcement of the invalid restrictions
would be in the public interest.Raker v. Frederick County Pub. S¢h470 F. Supp. 2d 634,
642 (W.D. Va. 2007) (granting student’'s motion fmeliminary injunction of high school's
prohibition on student speech related to abortioBecause all four factors for considering
whether to issue a temporary restraining order weigcidedly in Plaintiff's favor, the Court
should grant Plaintiff’'s Motion.

V. Conclusion

For the foregoing reasons, Plaintiff respectfuguests that this Court grant her request

for a temporary restraining order, without conditaf bond.
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Respectfully submitted this the 24th day of Ap2D08.

By: s/ J. Michael Johnson

Benjamin W. Bull, AZ Bar No. 009940 J. Michael Johnson
Jeremy D. Tedesco AZ Bar No. 023497 Alliance Defense Fund
Alliance Defense Fund Louisiana Regional Service Center
15100 N. 90th Street P.O. Box 52954
Scottsdale, AZ 85260 Shreveport, Louisiana 71135
(480) 444-0020 Phone: (318) 798-8211
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jtedesco@telladf.org mjohnson@telladf.org
ID # No. 26059
David A. Cortman, T.A. Local Counsel

GA Bar No. 188810
Alliance Defense Fund
1000 Hurricane Shoals Road, NE
Building D, Suite 600
Lawrenceville, GA 30043
Telephone: (770) 339-0774
Facsimile: (770) 339-6744
dcortman@telladf.org
Attorneys for Plaintiff
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CERTIFICATE OF SERVICE

| hereby certify that on April 24, 2008, a copytbé foregoing Plaintiff's Memorandum
in Support of Application/Motion for Temporary Resmhing Order was filed with the Clerk of
Court using the CM/ECF system. | also certify ttiet non-CM/ECF participant School Board
will be served with a copy of this Memorandum vigravate process server along with a copy of
the Summons, Complaint, Application/Motion, and eXhibits thereto. Further, the below
counsel for the Defendant School Board has beeredewith courtesy digital copies of the
Complaint, Application/Motion, Memorandum, and eits before the filing of this
Memorandum, and will also be served a copy of edmtument via UPS priority overnight
delivery upon filing.

CALCASIEU PARISH SCHOOL BOARD
c/o Wayne Savoy, Superintendent

1724 Kirkman Street

Lake Charles, LA 70601

TERRY J. MANUEL, ESQ.
Assistant District Attorney
1020 Ryan St.

Lake Charles, LA 70601

Attorney for Defendant School Board

s/ J. Michael Johnson
J. Michael Johnson, LA Bar No. 26059
Attorney for Plaintiff
Alliance Defense Fund
Louisiana Regional Service Center
P.O. Box 52954
Shreveport, Louisiana 71135
Phone: (318) 798-8211
Fax: (318) 798-8213
mjohnson@telladf.org

Local Counsel
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