DS DT COURT
EAGT B o, (s 1-W)
UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF WISCONSIN
MICHAEL FOHT, 0B R -f P12 :39

!
Plaindift,

v, CIVIL ACTION NO.:

VILLAGE OF KEWASKUM, RICHARD
L. KNOEBEL, in his official capacity as

Chief of Police of the Village of VERIFIED COMPLAINT FOR
Kewaskum, and ROBERT A. INJUNCTIVE RELIEF,
BUDDENHAGEN, individually and In his DECLARATORY RELIEF AND
officlal capacity as police officer, DAMAGES PURSUANT TO
42 US.C. 51983
Defendants.

Comes now Michael Foht, Plaintifl' In this cause, and avers the following:

1. This is a civll righis actlon challenglng defendants’ ordinance that bans
various types of lilerature distributlon In the Village of Kewaskum, Wisconsln.

2. Plaintff Michael Foht seeks Injunctlve rellef, declaratory rellef, and
damages, pursuant to 42 US.C. §5 1983 and 1988, agalnst Defendants Village of
Kewaskum, Richard L.. Knoebel, In his officlal capacity as Chief of Police for the Village
ol Kewaskum, and Officer Robert A. Buddenhagen, indlvidually and In his official
capacity as police officer.

K} This actlon 1s premised on the Unlted States Constitution concerning the
denlal of Plaindlf's fundamental rights of due process, free speech, equal protectlon, and
free exerclse by the Defendants named herein,

4, Defendants' actlons have deprived and will continue 1o deprive Plalntlff
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Michael Foht of his paramount rights and guaranfgesided under the United States
Constitution.

5. Each and every act of Defendants alleged herein eeasmitted by
Defendants, each and every one of them, under dler of state law and municipal
authority.

JURISDICTION AND VENUE

6. This action raises federal questions under theddn8tates Constitution,
namely the First and Fourteenth Amendments, anémnederal law, 28 U.S.C. 8§ 2201
and 2202 and 42 U.S.C. 8§ 1983 and 1988.

7. This Court has original jurisdiction over the fealetlaims by operation of
28 U.S.C. 88 1331 and 1343.

8. This Court has authority to grant the requestednicijive relief under 28
U.S.C. 8 1343(3); the requested declaratory redigsuant to 28 U.S.C. 88 2201 and
2202; and Plaintiff's prayer for relief regardingsts, including reasonable attorneys’
fees, under 42 U.S.C. § 1988.

9. Venue is proper in the District Court of the EastBistrict of Wisconsin,
pursuant to 28 U.S.C. 8§ 1391(b), because the clanse in this district and the
Defendants reside in this district.

PLAINTIFF
10.  Plaintiff Michael Foht (“Mr. Foht”) resides in Gre€ounty, Wisconsin.

DEFENDANTS

11. Defendant Village of Kewaskum is a municipal goveemtal authority, a

subdivision of the State of Wisconsin.



12. Defendant Richard L. Knoebel (“Chief Knoebel”) lsetChief of Police
for the Village of Kewaskum. In his official capg he is responsible for the
enforcement of the Village of Kewaskum’s laws amdimances. Chief Knoebel is sued
in his official capacity.

13. Defendant Officer Robert A. Buddenhagen (“Officaxd@enhagen”) is a
police officer with the Village of Kewaskum in Keskum, Wisconsin. In his official
capacity, he enforces the laws and ordinancesipmgato the Village of Kewaskum.
Officer Buddenhagen is sued in both his officiadl amdividual capacities.

FACTS

14. Mr. Foht is a professing Christian and a travelienpangelist for his
religious beliefs. As a tenet of his faith, Mr.HEdelieves he is discharging a religious
duty by publicly proclaiming and communicating fagh and convictions to others.

15. In order to discharge this duty, Mr. Foht travetsdities all over the
country and speaks in open areas and passes ounatfon concerning his beliefs. He
often places information about his religious baliaf the door of homes and on parked
cars.

16. Mr. Foht uses literature distribution because itais inexpensive and
effective way to communicate his message to latgelers of people. Mr. Foht believes
it is important to leave information at a persoh@use or car, because that way, the
information will most likely be seen by a residemtcar owner. By placing literature at
each home or car, Mr. Foht knows that he has cornuatgd to everyone in an entire

area without reduplication or without skipping ogecertain segment of a city.



17. For Mr. Foht, there is simply no practical alteimatto literature
distribution. Other expressive mediums like telens radio, newspaper advertisements,
and billboards are too expensive. And Mr. Foht caraiford to send literature through
the mail or to print CDs or tapes.

18.  Frequently, Mr. Foht likes to hand out bibles taliwduals. Mr. Foht
believes the bible is God’s word and is a vitak jpdMr. Foht's desired expression.

19. Mr. Foht's message is one of hope and salvationttiz he believes his
particular religion extends. Mr. Foht attempts v@mgelize and witness to others about
the benefits of his faith. Mr. Foht also address@sent social and political topics from
his particular religious perspective, including Imat limited to the issue of homosexual
conduct.

20.  Mr. Foht does not seek monetary gain by his expressctivity. He does
not try to sell products or services or ask for mon He does not elicit signatures or
membership to any organization. Mr. Foht merelghes for others to be exposed to his
religious beliefs, and he hopes to facilitate diake and encourage others to contemplate
moral issues of the day.

21.  Mr. Foht has no intent to physically touch or harasyone, or encourage
violence, or express himself in any way other tiraa peaceful manner. He has no
intent to encroach upon the private property of pagson or entity, or invade anyone’s
privacy or engage in speech activities in any ater than by offering literature to
pedestrians or by placing information at the dogrwé a person’s residence or on a

person’s car.



22. So as to avoid unnecessary and, perhaps, evenagsaplteconfrontations,
Mr. Foht does not typically address individuals somally. Instead, He leaves
information with them, either at homes or on carsthey can review and consider the
contents. Mr. Foht leaves contact information isecéhey wish to engage in dialogue
about the things mentioned in the materials.

23.  On April 25, 2007, Mr. Foht went to the Village kéwaskum in order to
distribute flyers about his religious beliefs. Hegan around 8:00 a.m. and went to
various residences and secured religious flyetlsedront door handles of residences.

24. At approximately 12:45 p.m., Mr. Foht put a flyer a door of a resident
who then called the local police and complainedualddr. Foht’'s activity. In response,
Police Officer Robert Buddenhagen arrived and uneved the gentleman who called.

25.  Officer Buddenhagen then spoke with Mr. Foht. @ffi@uddenhagen
explained that the police had received complaitsua Mr. Foht’s activities. Officer
Buddenhagen advised Mr. Foht to only give pamphietpeople who were home and
wanted them. Officer Buddenhagen went on to explauh a local ordinance may in fact
prohibit Mr. Foht’s activities. But Officer Buddeaben said that he needed to check the
substance of the ordinance to make sure.

26. In response, Mr. Foht objected that he did not wanknock on doors
because that could cause unnecessary confrontatidng-oht also explained that he had
been allowed to distribute literature on doorwaysther cities. Mr. Foht even explained

that it would be unconstitutional to prevent hirarfr distributing literature.



27. To avoid any conflict, Mr. Foht left the area antbwk in his car to
another neighborhood in the Village of KewaskumdAm began to distribute literature
on the door handles of residences in this neigldmath

28. At approximately 1:25 p.m., however, Officer Buddagen found Mr.
Foht and again confronted him.

29.  Officer Buddenhagen confirmed that he was corregarding his memory
about the local ordinance. A local ordinance dideed ban Mr. Foht from distributing
his religious literature on the door handle of lemudAs a result, as Officer Buddenhagen
explained, Mr. Foht must stop distributing hisritire.

30. Mr. Foht asked to see a copy of the ordinance &ffide® Buddenhagen
provided him with a copy of § 58-41 of the munidipade of the Village of Kewaskum.
This section is entitled “Handbills, distributiondaposting of” and reads as follows:

(@) Distribution. No person shall distribute apyinted matter or

literature on public or private property or pladee tsame on motor

vehicles.

(b) Posting. No person shall post any printedteneaor literature on

public or private property without the consent loé towner thereof. Any

printed material posted to advocate the candiddeny person for public

office or to influence the vote on any referenduroppsition shall be

removed within 30 days of the election. The perngosting or causing to

be posted any such materials shall be responsiblesfremoval.

(c) Exceptions. This section shall not applythe distribution of

handbills to persons willing to accept such hanslbilor to the delivery of

the United States mail, telegrams, messenger ssrand the delivery of

newspapers on regular newspaper routes.

31. Officer Buddenhagen relied on 8§ 58-41 to prohibir. MFoht from

distributing literature at residences.

32.  Mr. Foht read 8 58-41 and realized that § 58-41 widact, prohibit him



from distributing literature at residences. It algmhibited Mr. Foht from placing
literature on vehicles. Even further, Mr. Foht netl that § 58-41 prohibited him from
distributing bibles on public ways in Kewaskum.

33. Mr. Foht asked Officer Buddenhagen what would hapipéne violated
the ordinance and continued to distribute litemt@fficer Buddenhagen replied that Mr.
Foht would be fined a minimum of $172.00 every tingeviolated the ordinance and that
Mr. Foht would eventually be arrested and senaio |

34. For fear of citation and arrest, Mr. Foht compliedth Officer
Buddenhagen demands and ceased engaging in angddespressive activity anywhere
in Kewaskum.

35. In an effort to resolve the situation, Mr. Foht theontacted Chief
Knoebel, the police chief for the Village of Kewashk, about Mr. Foht's religious
expression in Kewaskum. Chief Knoebel referred Muht to the village attorney who
did not return Mr. Foht’s calls.

36. Mr. Foht has not returned to speak or distributerditure in Kewaskum
since his ouster in April of 2007. As a result @ buster and the repeated threats of
citation and arrest, Mr. Foht has given up any hafpdistributing literature or expressing
his beliefs anywhere in Kewaskum.

37. Kewaskum’s ordinance completely bans Mr. Foht'smatits to distribute
any printed matter other than wanted handbillsadidition to deterring his activity of
distributing pamphlets at houses, Mr. Foht is alsterred from placing literature on cars,

even though he wishes to place literature on cads¥iields in Kewaskum.



38.  Mr. Foht cannot discern when a handbill is wantedimvanted because
home and car owners usually do not express thefeances about handbills explicitly.
For example, car owners and homeowners do notlysusd signs that say handbills are
wanted or unwanted. Mr. Foht cannot ask car owmred homeowners about their
preferences because they are not present. And &Mt ¢dannot tell merely by looking,
whether a pedestrian wants a handbill. The prdctiesult of Kewaskum’'s ban on
unwanted handbills is that Mr. Foht can never tigte any handbill.

39. Mr. Fonht is likewise deterred from handing out biblon public ways in
the Village of Kewaskum.

40. Because Kewaskum’s ordinance effectively bans MhtB activities in
their entirety, there is no alterative way for Mioht to reach his intended audience.
Therefore, Mr. Foht's message remains unspokereinaskum.

41. Mr. Foht still strongly desires to share his raligg¢ message in
Kewaskum. Specifically, Mr. Foht desires to disitd bibles, handbills, and similar
literature on the doorknobs of houses, place liteeaon cars, and pass out bibles,
pamphlets and similar literature and speak in gubhys in Kewaskum. Mr. Foht would
do all these activities and wishes to do thesevities as soon as possible, but he is
chilled and deterred from expressing his messagkeéo of citation and/or arrest.

42.  The impact of deterring Mr. Foht from exercising kbnstitutional rights
in the Village of Kewaskum constitutes irreparafédem to Mr. Foht.

43.  Mr. Foht does not have an adequate remedy at lawh#o loss of his

constitutional rights.



CAUSESOF ACTION

44.  Kewaskum Code Ordinance § 58-41 on its face acss@gr restraint on
speech, invites arbitrary and unfettered discretiorbehalf of government officials, and
is discriminatory and overbroad as construed amdiebto the individual speech of Mr.
Foht, as it concerns literature distribution. Agls the ordinance is a violation of Mr.
Foht’s right to freedom of speech under the Firal &ourteenth Amendments to the
United States Constitution.

45.  Kewaskum Code Ordinance § 58-41 on its face acss@gor restraint on
Mr. Foht’ religious activity and expression, in\gtarbitrary and unfettered discretion on
behalf of government officials, and is discrimingt@and overbroad as construed and
applied to the individual religious activity andpeg&ssion of Mr. Foht. As such, the
ordinance is a violation of Mr. Foht's right to &exercise of religion under the First and
Fourteenth Amendments to the United States Cotistitu

46. Kewaskum Code Ordinance 8 58-41 on its face acts @sor restraint,
invites arbitrary and unfettered discretion on bielod government officials, and is
discriminatory and overbroad as construed and egpio the individual speech and
activity of Mr. Foht. As such, the ordinance iwialation of Mr. Foht’s right to due
process under the Fourteenth Amendment to the tUBitates Constitution.

47. Kewaskum Code Ordinance 8 58-41 on its face acts @sor restraint,
invites arbitrary and unfettered discretion on belod government officials, and is
discriminatory and overbroad as construed and egpb the individual speech of Mr.
Foht, and thus unequally applied. As such, the&epas a violation of Mr. Foht'’s right to

equal protection under the Fourteenth AmendmetiteédJnited States Constitution.



PRAYER FOR RELIEF

WHEREFORE, Plaintiff Michael Foht respectfully ressis the following relief:

A. That this Court enter a declaratory judgment sgatihat Village of
Kewaskum Code Ordinance 8§ 58-41, “Handbills, disttion and posting of” is facially
unconstitutional and violative of Plaintiff's rightas guaranteed under the First and
Fourteenth Amendments to the United States Cotistitu

B. That this Court enter a declaratory judgment sgatimt the Village of
Kewaskum Code Ordinance 8 58-41, “Handbills, distiion and posting of” is
unconstitutional as applied to Plaintiff Michaellfg religious speech and violative of
Plaintiff's rights as guaranteed under the First Bourteenth Amendments to the United
States Constitution;

C. That this Court enter a preliminary and permanejuniction enjoining
Defendants, their agents, officials, servants, eyg#s, and all persons in active concert
or participation with them, or any of them, fromfaweing and applying Village of
Kewaskum Code Ordinance 8 58-41 or any other padicyrdinance used to restrict
constitutionally-protected speech in the Villagekefwvaskum;

D. Adjudge, decree, and declare the rights and otgal Irelations with the
subject matter here in controversy, in order thi@hsdeclaration shall have the force and
effect of final judgment;

E. That this Court award Plaintiff Michael Foht actumages for injuries
sustained in this matter;

F. That this Court award Plaintiff Michael Foht nonlirdamages arising

from the acts of the Defendants as an importardigation of the constitutional rights at
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stake;

G.  That this Court award Plaintiff Michael Foht his costs and expenses of this
action, including reasonable attorneys’ fees, in accordance with 42 U.S.C. § 1988 and
other applicable law; and

H. That this Court grant such other and further relief as this Court deems

equitable and just,

VERIFICATION OF COMPLAINT

I, Michael Foht, a citizen of the United States and a resident of Monroe, Green
County, Wisconsin, hereby declare that I have read the foregoing Verified Complaint and

the factual allegations therein, and the facts as alleged therein are true and correct.

M/' MICHAFEL FOHT
STATE OF _W3onin
COUNTY OF _G g
On this 2*‘\/{ day of Fl;'é/ il Jf , 2008, before me, a Notary Public

of the State and County aforesaid, personally appeared Michael Foht, to me known (or
proved to me on the basis of satisfactory evidence}, and who, upon ocath, acknowledged
that he executed the foregoing instrument for the purpose therein contained.

7%4/%@7/%%/& _

Notary Public

i‘v%{%m?yﬁ}&pires:
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JONATHAN SCRUGGS

TN Bar # 025679

Attorney for Plaintiff

Alliance Defense Fund

699 Qakleaf Office Lane, Suite 107
Memphis, TN 38117

(901) 684-5485 telephone

(901) 684-5499 — Fax
jscruggs@telladf.org

Respecttully submitted,

ATHAN-W. KELLUM
TN BAR #13482; MS BAR # 8813
Attorney for Plaintiff
Alliance Defense Fund
699 QGakleaf Office Lane, Suite 107
Memphis, TN 38117
(901) 684-5485 telephone
(901) 684-5499 — Fax
nkellum@telladf.org

Benjamin W. Bull (of counsel)
AZ Bar # 009940

Attorneys for Plaintiff
Alliance Defense Fund

15100 N. 90" Street
Scottsdale, AZ 8526()

(480) 444-0020 tetephone
(480) 444-0028 — Fax
bbull(@telladf.org
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