
No. 09-15422

IN THE UNITED STATES COURT OF APPEALS
FOR THE NINTH CIRCUIT

____________________

CENTRO FAMILIAR CRISTIANO BUENAS NUEVAS, 
JORGE OROZCO

Plaintiffs-Appellants

v.

THE CITY OF YUMA,

Defendant-Appellee
____________________

ON APPEAL FROM THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF ARIZONA

____________________

BRIEF FOR THE UNITED STATES AS AMICUS CURIAE
SUPPORTING APPELLANT AND URGING REVERSAL

____________________

LORETTA KING
   Acting Assistant Attorney General
  
GREGORY B. FRIEL
CHRISTOPHER C. WANG
   Attorneys
   Appellate Section
   Civil Rights Division
   U.S. Department of Justice
   Ben Franklin Station
   P.O. Box 14403
   Washington, D.C. 20044-4403
   (202) 514-9115

Case: 09-15422     08/07/2009     Page: 1 of 44      DktEntry: 7020232



TABLE OF CONTENTS

PAGE

STATEMENT OF THE ISSUE................................................................................ 1

IDENTITY AND INTEREST OF THE AMICUS CURIAE AND 
THE SOURCE OF ITS AUTHORITY TO FILE THIS BRIEF. ............................. 1

STATEMENT OF THE CASE................................................................................. 2

1. Factual Background. ............................................................................ 2

2. Proceedings Below. .............................................................................. 7

SUMMARY OF ARGUMENT. ............................................................................. 11

ARGUMENT

YUMA’S ZONING CODE VIOLATES 
RLUIPA’S “EQUAL TERMS” PROVISION. ............................................ 12

CONCLUSION....................................................................................................... 25

STATEMENT OF RELATED CASES

CERTIFICATE OF COMPLIANCE

ADDENDUM

CERTIFICATE OF SERVICE

Case: 09-15422     08/07/2009     Page: 2 of 44      DktEntry: 7020232



TABLE OF AUTHORITIES

CASES: PAGE

Church of the Lukumi Babalu Aye, Inc. v. City of Hialeah, 
      508 U.S. 520 (1993). ................................................................................... 13

Digrugilliers v. Consolidated City of Indianapolis, 
      506 F.3d 612 (7th Cir. 2007)......................................................  2, 14, 19, 24

Dothard v. Rawlinson, 433 U.S. 321 (1977). ......................................................... 17

International Union, UAW v. Johnson Controls, Inc.
          499 U.S. 187 (1991)...................................................................................... 17

Lighthouse Inst. for Evangelism, Inc. v. City of Long Branch, 
     510 F.3d 253 (3d Cir. 2007), cert. denied, 128 S. Ct. 2503 (2008)....... passim

Midrash Sephardi, Inc. v. Town of Surfside, 
     366 F.3d 1214 (11th Cir. 2004),  
     cert. denied, 543 U.S. 1146 (2005). ......................................................... 2, 13

Primera Iglesia Bautista Hispana of Boca Raton, Inc. v. Broward County,
     450 F.3d 1295 (11th Cir. 2006).................................................................... 18

STATUTES:

Religious Land Use and Institutionalized Persons Act of 2000,
     42 U.S.C. 2000cc(a). .................................................................................... 10
     42 U.S.C. 2000cc(b)(1). ..................................................................... 1, 11, 13
     42 U.S.C. 2000cc-2(b)............................................................................ 11, 15
     42 U.S.C. 2000cc-2(f). ................................................................................... 2

Ariz. Rev. Stat. Ann. 
     § 4-111 (2009). ............................................................................................. 18
     § 4-112 (2009). ............................................................................................. 18

     § 4-207(A) (2009). .................................................................................... 6, 16
     § 4-207(B) (2009). .......................................................................................... 6

-ii-

Case: 09-15422     08/07/2009     Page: 3 of 44      DktEntry: 7020232



STATUTES (continued): PAGE

Yuma City Code, http://www.amlegal.com/yuma_az/. ............................................. 3
      § 154-004. ....................................................................................................... 8
     § 154-185. ..................................................................................... 3, 12, 16, 22

§ 154-187. ....................................................................................................... 4
      § 154-187 (XX)..................................................................................... 3-5, 15
      § 154-188. ....................................................................................................... 4
      § 154-188 (F). ................................................................................................. 5
      § 154-495. ....................................................................................................... 4
      § 154-499. ....................................................................................................... 4
      § 154-500. ....................................................................................................... 4

LEGISLATIVE HISTORY:

146 Cong. Rec. S7774-S7776 (July 27, 2000). ................................................. 13, 23

MISCELLANEOUS:

North American Industry Classification System, 
http://www.census.gov/eos/www/naics. ......................................................... 3

Somali Bantu Association of Tucson, Arizona,
 http://www.sbata.org/Services.html ............................................................ 21

Standard Industrial Classification Manual,                      
http://www.osha.gov/pls/imis/sic_manual.html . .................................. passim

-iii-

Case: 09-15422     08/07/2009     Page: 4 of 44      DktEntry: 7020232

http://www.amlegal.com/yuma_az/
http://www.census.gov/eos/www/naics
Http://www.sbata.org/Services.html
http://www.census.gov/eos/www/naics
http://www.osha.gov/pls/imis/sic_manual.html
http://www.osha.gov/pls/imis/sic_manual.html


IN THE UNITED STATES COURT OF APPEALS
FOR THE NINTH CIRCUIT

____________________

No. 09-15422

CENTRO FAMILIAR CRISTIANO BUENAS NUEVAS, 
JORGE OROZCO

Plaintiffs-Appellants

v.

THE CITY OF YUMA,

Defendant-Appellee
____________________

ON APPEAL FROM THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF ARIZONA

____________________

BRIEF FOR THE UNITED STATES AS AMICUS CURIAE
SUPPORTING APPELLANTS AND URGING REVERSAL

______________

STATEMENT OF THE ISSUE

The United States will address the following issue:

Whether Yuma’s zoning code, which permits secular membership

organizations to locate in the City’s Old Town District as a matter of right, but

requires membership organizations of a religious nature to obtain a conditional use

permit, violates the “equal terms” provision of the Religious Land Use and

Institutionalized Persons Act of 2000 (RLUIPA), 42 U.S.C. 2000cc(b)(1).

IDENTITY AND INTEREST OF THE AMICUS CURIAE AND 
THE SOURCE OF ITS AUTHORITY TO FILE THIS BRIEF

This case concerns the interpretation of the equal terms provision of
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RLUIPA.  The Department of Justice is charged with enforcing RLUIPA, see 42

U.S.C. 2000cc-2(f), and therefore has an interest in how courts construe the

statute.  The United States has filed amicus briefs addressing the equal terms

provision in three other appeals:  Lighthouse Institute for Evangelism, Inc. v. City

of Long Branch, 510 F.3d 253 (3d Cir. 2007), cert. denied, 128 S. Ct. 2503 (2008);

Digrugilliers v. Consolidated City of Indianapolis, 506 F.3d 612 (7th Cir. 2007);

and Midrash Sephardi, Inc. v. Town of Surfside, 366 F.3d 1214 (11th Cir. 2004),

cert. denied, 543 U.S. 1146 (2005).  The United States files this brief pursuant to

Federal Rule of Appellate Procedure 29(a).

STATEMENT OF THE CASE

1. Factual Background

Plaintiff Centro Familiar Cristiano Buenas Nuevas (the Church) is a

Christian church founded by its senior pastor, plaintiff Jorge Orozco.  E.R. 476,

553.   At the start of this litigation, the Church had approximately 250 members1

and held its services and meetings in a leased facility in Yuma, Arizona.  E.R. 476,

553, 555.  The Church believed that this facility did not have sufficient room for it

to hold a worship service for its entire congregation, carry out full-immersion

baptisms, or conduct religious instruction and other ministries it considered

essential to its mission.  E.R. 476, 555-556.  To accommodate its existing

members and potential future members, the Church searched for a larger facility to

  References to “E.R. __” are to pages in appellants’ Excerpts of Record;1

references to “Appellants’ Br. __” are to pages in appellants’ opening brief.
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serve as its permanent location.  E.R. 476.  The search culminated in the March

2007 purchase of a building at 354 South Main Street in downtown Yuma.  E.R.

484.

   The Main Street building the Church purchased is in the Old Town District,

whose development is subject to the City’s zoning code.  According to the code,

[t]he Old Town (OT) District is intended to be a retail,
business, and government center with a special emphasis on tourism
and historic preservation, due to the unique qualities present in the
Old Town (OT) District that set it apart from all other districts in the
city.  In this district, commercial establishments are intended to serve
the residents of the city, as well as visitors to the area.  The priority of
this district is to establish and support a mixture of commercial,
cultural, governmental, and residential uses that will help to ensure a
lively pedestrian-oriented district.   

E.R. 574 (Yuma City Code § 154-185).   2

The City’s code permits a variety of uses as of right in the Old Town

District, including “[m]embership organizations (except religious organizations

(SIC 86)).”   E.R. 576 (Yuma City Code § 154-187(XX)).  In addition to secular3

membership organizations, the City’s zoning code allows more than 60 categories

of organizations and entities to operate in the Old Town District as of right,

  The Yuma City Code (unofficial version) is available at2

http://www.amlegal.com/yuma_az/ (last visited August 7, 2009).  See Addendum
to this Brief.

  “SIC” refers to the Standard Industrial Classification Manual, a3

publication of the Office of Management and Budget that the federal government
previously used to classify establishments for statistical purposes.  E.R. 3.  The
SIC has been replaced by the North American Industry Classification System
(NAICS).  See http://www.census.gov/eos/www/naics/ (last visited August 7,
2009).
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including membership-based lodging, rooming and boarding houses, motion

picture theaters, amusement and recreation services, social service agencies, and

“[c]orrection centers.”  E.R. 574-578 (Yuma City Code § 154-187).  Under the

City’s zoning code, entities such as the Fraternal Order of Eagles and a Masonic

Temple have been allowed to locate in the Old Town District as of right.  See

Appellant’s Br. 4; E.R. 481.   

Other organizations and institutions are permitted in the Old Town District

only if they obtain a conditional use permit (CUP) from the City’s Planning and

Zoning Commission.   E.R. 578-579 (Yuma City Code §§ 154-188, 154-495). 4

These entities include religious organizations, educational services, and job

training and vocational rehabilitation services.  E.R. 578 (Yuma City Code § 154-

188).  

The zoning code defines “[m]embership organization” and “[r]eligious

organization” solely by reference to the SIC.  E.R. 576 (Yuma City Code § 154-

  A CUP is a permit designed “to allow approval of uses which are deemed4

to possess location, use, building, or traffic characteristics of such unique, and
special, form as to make impractical, or undesirable, their automatic inclusion as
permitted uses in certain districts.”  E.R. 579 (Yuma City Code § 154-495).  The
Planning and Zoning Commission possesses authority to grant approval for
conditional uses.  E.R. 579 (Yuma City Code § 154-495).  To obtain a CUP, a
party must file a written application with the Planning and Neighborhood Services
Division of the Commission, specifying the conditional use requested and the
reasons for granting the application, and including plans and other pertinent
information.  Yuma City Code § 154-499.  The Commission must hold a public
hearing on the CUP application, for which it must give notice to, inter alia,
owners of property within 300 feet of the subject property.  Yuma City Code §
154-500.  
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187(XX) (citing SIC 86)), E.R. 578 (Yuma City Code § 154-188(F) (citing SIC

8661)).  According to the SIC, “membership organizations” include “trade

associations; professional membership organizations; labor unions and similar

labor organizations; and political and religious organizations.”  SIC 86, available

at http://www.osha.gov/pls/imis/sic_manual.html (follow “Major Group 86:

Membership Organizations” hyperlink) (last visited August 7, 2009) (emphasis

added).  Of these, the only membership organizations that Yuma does not allow to

operate as of right in the Old Town District are those that are religious in nature. 

The SIC defines “religious organizations” as “[e]stablishments of religious

organizations operated for worship, religious training or study, government or

administration of an organized religion, or for promotion of religious activities.” 

SIC 8661, available at http://www.osha.gov/pls/imis/sic_manual.html (follow

“Major Group 86:  Membership Organizations” hyperlink; then follow “Religious

Organizations” hyperlink) (last visited August 7, 2009).  The SIC further provides

that “[o]ther establishments maintained by religious organizations, such as

educational institutions, hospitals, publishing houses, reading rooms, social

services, and secondhand stores, are classified [under the SIC] according to their

primary activity.”  Ibid.

The Church, which was aware of the CUP requirement when it purchased

the property, applied for a CUP in March 2007.  E.R. 484, 559.  The Church

proposed to use its property for church services, music and dance lessons,

counseling, Summer Bible Camp, General Educational Development (GED)
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classes, English classes, and computer classes.  E.R. 315.  

Arizona law prohibits the issuance of new liquor licenses to businesses

within 300 feet of a church or certain types of schools.  Ariz. Rev. Stat. Ann. § 4-

207(A) (2009).  It does not prohibit the renewal of valid licenses that were issued

when the premises were not within 300 feet of a church.  Ibid.  Exempt from the

restriction on liquor licensing are, inter alia, restaurants, hotels, and special

events.  Id. § 4-207(B).  The Arizona statute does not contain a provision

expressly allowing a church to waive enforcement of the licensing restrictions.  No

liquor stores or bars have applied to locate within 300 feet of the Church’s

property in the last two years.  E.R. 488.   

In July 2007, the City’s Planning and Zoning Commission denied the

Church’s CUP application.  E.R. 488.  The Commission gave the following

reasons for its denial:  (1) the Church’s proposed use did not implement the

purpose statement of the Old Town District set forth in Yuma’s zoning code; (2)

the proposed use did not conform to the City’s redevelopment plan for the

downtown area; (3) the Church’s presence would conflict with the City’s vision of

Main Street as a cultural, retail, recreational, and entertainment hub for the north

end of the City; and (4) state law limiting the issuance of new liquor licenses to

stores or bars located within 300 feet of a church could frustrate the City’s goals

for Main Street.  E.R. 488.  In December 2007, the Yuma City Council voted

against reconsidering the Commission’s decision.  E.R. 488.  
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2. Proceedings Below

On May 28, 2008, the Church and Pastor Orozco filed suit in federal court

against the City of Yuma.  The complaint alleged that the City’s zoning code, both

on its face and as applied, violated RLUIPA, the First Amendment rights to free

exercise of religion and freedom of speech, the Fourteenth Amendment rights to

due process and equal protection, and the right to free exercise of religion under

Arizona law.  E.R. 563-568.  The Church moved for a preliminary injunction

against the City.  E.R. 1.  The parties agreed to consolidate the Church’s motion

with a bench trial on the merits, and stipulated to many of the facts.  E.R. 1.  

After a bench trial, the district court entered judgment for the City on all

claims.  As relevant here, the district court held that Yuma’s zoning code does not,

on its face, violate RLUIPA’s equal terms provision.  The court first determined

that plaintiffs presented prima facie evidence of an equal terms violation by

showing that the zoning code permitted secular membership organizations to

operate as of right in the Old Town District but allowed religious organizations to

locate there only if they obtained a CUP.  E.R. 23.  The court then placed the

burden on the City to show that a neutral and generally applicable principle

justified treating some secular organizations better than religious organizations. 

E.R. 23-24.  The court determined that the City satisfied this burden because it

was motivated by the “neutral desire” to develop the Old Town District and the

Main Street area as a “tourism, entertainment, and retail area,” and that “[a]llowing

religious organizations to locate on Main Street as a matter of right would derail
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that plan.”  E.R. 25, 27.  

The court distinguished religious membership organizations from secular

ones on two grounds.  First, the court asserted that religious organizations often

engage in “accessary uses”  of their property, and that the Church had proposed to5

do so by offering GED, English, and computer classes.  E.R. 24.  The court noted

that, if the Church undertook such activities as part of its religious mission, the

City might have to allow those accessory uses if it permitted the Church in the Old

Town District as of right, even though such uses might fall under the job training

category and trigger the CUP requirement if pursued independently.  E.R. 24-25. 

Next, the court concluded that, because Arizona law restricts the issuance of liquor

licenses within 300 feet of religious organizations, allowing the Church to operate

in its desired location would prevent “new bars, breweries, wine bars, clubs, [and]

liquor stores” from opening on Main Street in contravention of the City’s

redevelopment plan.  E.R. 25.  The court asserted that these concerns about

accessory uses and alcohol licensing are not implicated by secular membership

organizations, which are permitted in the Old Town District as of right, because

such organizations neither trigger restrctions on alcohol licensing nor “customarily

engage in wide-ranging accessory uses.”  E.R. 27.  The court concluded that “[t]he

City was not targeting religious organizations because of their religious

  The Yuma City Code defines an “accessory use” as “[a]ny use which5

serves a principal use or building and is subordinate to the principal use or
building in terms of either area, extent or purpose.”  Yuma City Code § 154-004.
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motivations, and it did not pursue its interests only against religious

organizations.”  E.R. 27.

         The court also held that the City’s denial of a CUP to the Church did not

violate RLUIPA’s equal terms provision.  At the outset, the court determined that

plaintiffs had produced prima facie evidence of an equal terms violation by

showing that the City allowed some secular assemblies and institutions to locate in

the Old Town District while denying a CUP to the Church.  E.R. 23.  The court

nevertheless rejected the Church’s challenge on the ground that the City based its

denial of the CUP upon neutral and generally applicable principles.  E.R. 27-28. 

In this regard, the court first noted that the secular assemblies and institutions that

exist on Main Street – “a movie theater, an art center and theater, a dance hall and

studio, and a fitness center” – all fit the “City’s goal of creating a tourism,

entertainment, and retail corridor.”  E.R. 27-28.  The court placed considerable

emphasis on the “fact” that “[t]he City has not approved CUP applications from

other churches, educational services, or job training services to locate on or near

Main Street.”  E.R. 28.  According to the court, “the City declined to support the

Yuma Reading Council, United Way, Parents Anonymous, and Big Brothers Big

Sisters when those organizations offered to purchase and renovate the very same

property * * * for use in their community work.”   E.R. 28; see E.R. 7.  In6

  The court implies in this passage that those organizations are similarly6

situated to the Church, in that they were required to apply for a CUP for the
building, and that their application was refused.  The document on which the

(continued...)
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addition, the court pointed to the report prepared by the staff of the Planning and

Zoning Commission, which asserted that the Church would have a negative impact

on neighboring property values, particularly because of the restrictions on liquor

licenses.  E.R. 28.    

Finally, the district court rejected the Church’s other statutory and

constitutional claims.  The court concluded that the City’s denial of the CUP did

not impose a substantial burden on the Church’s religious exercise, and thus did

not violate 42 U.S.C. 2000cc(a).  E.R. 10-16.  Based upon its finding that the

zoning code’s CUP requirement was neutral and generally applicable, the court

concluded that the requirement did not violate the Free Exercise Clause or Free

Speech Clause of the First Amendment, did not run afoul of the Arizona Religious

Freedom Restoration Act, and survived rational basis review under the Equal

Protection Clause of the Fourteenth Amendment.  E.R. 30-31.  The court also

concluded that the City’s denial of the CUP did not violate the Church’s right to

(...continued)6

district court relies for the quoted statement does not, however, support the
implication.  The court based its assertion on an e-mail submitted as one of the
public comments on the Church’s CUP application.  The e-mail was written by a
person who purported to be affiliated with one of the other groups.  See E.R. 7,
371.  However, the e-mail does not explain what is meant by the author’s assertion
that “the city wouldn’t support us” when the group sought to buy the building
(E.R. 371), and thus, there is no basis on which to conclude that the organizations
were required to apply for a CUP.  In any event, if those organizations were
required to apply for a CUP, it presumably was because they were not considered
membership organizations under the City’s zoning code.  The Church, on the other
hand, is a membership organization, that, but for its religious mission, would be
permitted to locate on Main Street without needing to apply for a CUP. 
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free association.  E.R. 31. 

SUMMARY OF ARGUMENT

Yuma’s zoning code violates RLUIPA’s equal terms provision.   Section7

2(b)(1) of RLUIPA prohibits a municipality’s land use regulations from treating “a

religious assembly or institution on less than equal terms with a nonreligious

assembly or institution.”  42 U.S.C. 2000cc(b)(1).  Yuma’s zoning code requires

religious membership organizations to acquire a conditional use permit before

locating in the City’s Old Town District, but permits secular membership

organizations to locate there as of right.  As the district court correctly recognized,

this differential treatment of religious and secular membership organizations

constituted a prima facie violation of RLUIPA.  The burden thus shifted to the

City to show that religious membership organizations are more likely than secular

membership organizations to interfere with the City’s legitimate land-use interests

in the Old Town District.  See 42 U.S.C. 2000cc-2(b).  

The district court erred in holding that the City satisfied that burden.  First,

the City cannot rely on Arizona’s liquor-licensing statute to justify treating

religious membership organizations less favorably than secular membership

organizations.  The harm that the City allegedly is trying to prevent by requiring

religious organizations to obtain a CUP – the limitation on new bars and liquor

  The United States takes no position on the merits of plaintiffs’ other7

claims under RLUIPA, the United States Constitution, or the Arizona Religious
Freedom Restoration Act.
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stores within 300 feet of a church – is due to the state law, not the activities of the

Church.  So long as the Church agrees not to invoke the protections of the state

law, it should be treated on the same terms as similarly situated secular

organizations.  The fact that the state liquor-licensing law was enacted to favor

churches is irrelevant, as RLUIPA forbids unequal treatment of religious

organizations without regard to the motivations of the legislature.

Second, the City cannot rely upon the possibility of accessory uses by

religious organizations to justify the zoning code’s differential treatment of

religious and secular membership organizations.  If the City wants to regulate

accessory uses, it can do so directly through a neutral permitting process that

applies evenhandedly to both religious and secular membership organizations. 

Moreover, the district court’s assumption that religious organizations are more

likely than secular organizations to engage in accessory uses is questionable. 

Finally, the City has not explained how the types of accessory uses the Church has

proposed (GED, English and computer classes) would undermine the goal of

making the Old Town District a “lively pedestrian-oriented district” (E.R. 574

(Yuma City Code § 154-185)), given that those classes may, in fact, increase foot

traffic along Main Street.

ARGUMENT

YUMA’S ZONING CODE VIOLATES 
RLUIPA’S “EQUAL TERMS” PROVISION

Section 2(b)(1) of RLUIPA states that “[n]o government shall impose or

Case: 09-15422     08/07/2009     Page: 16 of 44      DktEntry: 7020232



-13-

implement a land use regulation in a manner that treats a religious assembly or

institution on less than equal terms with a nonreligious assembly or institution.” 

42 U.S.C. 2000cc(b)(1).  This provision merely codifies existing constitutional

protections against religious discrimination by prohibiting governments from

treating religious assemblies “on less than equal terms,” ibid., with nonreligious

assemblies or institutions.  See Lighthouse Inst. for Evangelism, Inc. v. City of

Long Branch, 510 F.3d 253, 264 (3d Cir. 2007), cert. denied, 128 S. Ct. 2503

(2008); Midrash Sephardi, Inc. v. Town of Surfside, 366 F.3d 1214, 1232 (11th

Cir. 2004), cert. denied, 543 U.S. 1146 (2005).  “It is undisputed that, when

drafting the Equal Terms provision, Congress intended to codify the existing

jurisprudence interpreting the Free Exercise Clause.”  Lighthouse, 510 F.3d at

264; see 146 Cong. Rec. S7774-S7776 (July 27, 2000) (joint statement of Sen.

Hatch and Sen. Kennedy) (RLUIPA sections 2(b)(1) and 2(b)(2) “enforce the Free

Exercise Clause rule against laws that burden religion and are not neutral and

generally applicable”).  “The Free Exercise Clause protects religious observers

against unequal treatment, and inequality results when a legislature decides that

the governmental interests it seeks to advance are worthy of being pursued only

against conduct with a religious motivation.”  Church of the Lukumi Babalu Aye,

Inc. v. City of Hialeah, 508 U.S. 520, 542-543 (1993) (internal quotation marks,

brackets, and citation omitted).  In other words, when the government permits

secular exemptions to otherwise generally applicable government regulations, the

Free Exercise Clause requires that the government accord equal treatment to

Case: 09-15422     08/07/2009     Page: 17 of 44      DktEntry: 7020232



-14-

religion-based claims for exemptions that would cause no greater harm to its

interests than the secular exemptions that are already allowed.  See id. at 545.

RLUIPA’s equal terms provision codifies this constitutional standard. 

Therefore, a violation occurs under RLUIPA Section 2(b)(1) if religious

assemblies or institutions are treated less well than secular assemblies or

institutions that are comparable with respect to the legitimate land-use interests the

zoning rule is designed to serve.  See Digrugilliers v. Consolidated City of

Indianapolis, 506 F.3d 612, 616 (7th Cir. 2007) (“The equal-terms section is

violated whenever religious land uses are treated worse than comparable

nonreligious ones.”).  To prevail on an equal-terms claim, a plaintiff need not

identify a secular comparator that is similar in all respects to the religious

assembly or institution.  Lighthouse, 510 F.3d at 264.  Instead, the relevant inquiry

is whether the religious entity and its secular counterpart are comparable in the

sense that they would have a similar impact on the defendant’s legitimate land-use

interests.  Id. at 265.  This standard does not require preferential treatment vis-à-

vis secular organizations when it comes to zoning; it merely prohibits

discriminatory treatment.  The district court failed to properly apply this standard

in analyzing Yuma’s zoning ordinance.  

Yuma’s zoning code violates RLUIPA’s equal terms provision.  The code

requires religious membership organizations to obtain a conditional use permit

before operating in the Old Town District, but allows secular membership

organizations to operate in that district as of right.  The membership organizations
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that are allowed to operate as of right include “trade associations; professional

membership organizations; labor unions and similar labor organizations; and

political * * * organizations.”  SIC 86, available at

http://www.osha.gov/pls/imis/sic_manual.html (follow “Major Group 86:

Membership Organizations” hyperlink) (last visited August 7, 2009).  The only

membership organizations that Yuma does not allow to operate as of right in the

Old Town District are those that are religious in nature.  By allowing

“[m]embership organizations (except religious organizations (SIC 86))” (E.R. 576

(Yuma City Code § 154-187(XX))) to operate as of right in the Old Town District,

the zoning code treats religious assemblies and institutions less favorably than

their secular counterparts.  

The district court correctly recognized that the zoning code’s differential

treatment establishes a prima facie violation of RLUIPA and shifts the burden to

the City, see 42 U.S.C. 2000cc-2(b), to show that religious membership

organizations are more likely than secular membership organizations to interfere

with the City’s zoning interests in the Old Town District.  E.R. 23.  The court

incorrectly concluded, however, that the City met this burden.

 The district court concluded that the City “was guided by the neutral desire

to redevelop the Old Town District in general, and Main Street in particular[,] as a

tourism, entertainment, and retail area.”  E.R. 27.  According to the court, religious

membership organizations impede this goal in two ways that secular membership

organizations do not.  First, the court noted that churches, but not secular
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membership organizations, trigger state-law restrictions on the issuance of liquor

licenses.  E.R. 25-27.  Second, the court asserted that religious organizations often

engage in wide-ranging accessory uses that their secular counterparts do not, and

that allowing religious organizations to locate as of right in the Old Town District

might force the City to permit accessory uses that would otherwise require a CUP. 

E.R. 24-25, 27.  

Neither rationale justifies the distinction that Yuma’s zoning code makes

between religious membership organizations and their secular counterparts.  First,

the Arizona liquor-licensing statute does not warrant this differential treatment. 

With limited exceptions (most notably for hotels and restaurants), the state statute

prohibits the issuance of new liquor licenses to businesses within 300 feet of a

church.  Ariz. Rev. Stat. Ann. § 4-207(A) (2009).  Yuma contends that this

restriction on liquor licenses on Main Street would conflict with the City’s plan for

the Old Town District, namely “to establish and support a mixture of commercial,

cultural, governmental, and residential uses that will help to ensure a lively

pedestrian-oriented district.”  E.R. 574 (Yuma City Code § 154-185).

Although barring liquor licenses for nearby businesses might interfere with

the City’s goal of creating a lively entertainment area in the Old Town District, the

City cannot use the state law as an excuse to treat religious organizations less

favorably than secular membership organizations.  The harm the zoning code is

allegedly attempting to prevent by requiring the Church to seek a CUP – the

limitation on new bars and liquor stores located within 300 feet of the Church – is
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attributable to state law rather than to the activities of the Church. 

Yuma’s argument in this regard is virtually identical to the one that the

Seventh Circuit properly rejected in Digrugilliers.  In that case, Indianapolis

argued that an Indiana liquor law similar to Arizona’s justified a zoning distinction

between churches and secular assemblies, and thus provided a defense to an equal

terms claim under RLUIPA.  Addressing the Indiana statute, the Seventh Circuit

held that “[g]overnment cannot, by granting churches special privileges ([namely,]

the right of * * * the church to be free from offensive land uses in its vicinity),

furnish the premise for excluding churches from otherwise suitable districts.” 

Digrugilliers, 506 F.3d at 616.  The court found it “irrelevant” that the liquor-

licensing law had been enacted by the state, rather than by the municipality that

was being sued under RLUIPA.  Id. at 617.  Emphasizing that “[t]he City is part of

the government of Indiana,” the Seventh Circuit held that “a state cannot be

permitted to discriminate against a religious land use by a two-step process in

which the state’s discriminating in favor of religion becomes a predicate for one of

the state’s subordinate governmental units to discriminate against a religious

organization in violation of federal law.”  Ibid.  Cf. Dothard v. Rawlinson, 433

U.S. 321, 335 (1977) (holding that a policy allegedly motivated by a desire to

protect women cannot be used to justify discrimination against them);

International Union, UAW v. Johnson Controls, Inc., 499 U.S. 187, 199 (1991)

(same).  For the reasons that the Seventh Circuit rejected Indianapolis’s reliance

on a state liquor licensing law, this Court should likewise reject Yuma’s argument.
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Contrary to the district court’s belief, allowing the Church to locate on Main

Street as of right need not conflict with the City’s desire to revitalize and

redevelop that street into a tourist, entertainment, and retail center for the City. 

RLUIPA’s equal terms provision requires equal, not preferential, treatment.  See,

e.g., Primera Iglesia Bautista Hispana of Boca Raton, Inc. v. Broward County,

450 F.3d 1295, 1313 (11th Cir. 2006).  Therefore, if the Church wishes to operate

in the Old Town District on the same terms as a secular membership organization,

it cannot be heard to complain that liquor stores and bars are in its immediate

vicinity.  In fact, at trial, the Church’s attorney stated that the Church did not have

a problem with alcohol vendors within 300 feet of its property.  See E.R. 295-296. 

Accordingly, RLUIPA’s equal terms provision would not prohibit the City or State

from requiring, as a condition of operating in the Main Street location, that the

Church agree not to invoke the protections of the 300-foot restriction.  So long as

the Church is willing to abide by this condition, it should be treated the same as

similarly situated secular organizations under RLUIPA. 

We acknowledge that Arizona’s liquor licensing statute contains no

provision expressly authorizing a waiver of the 300-foot requirement.  And it is

unclear whether Arizona courts or the state’s Department of Liquor Licensing and

Control  would interpret the statute to permit a waiver of the distance requirement8

where, as here, a religious organization invokes its federal rights to be treated on

  This state agency administers the liquor licensing statute.  See Ariz. Rev.8

Stat. Ann. §§ 4-111, 4-112 (2009).

Case: 09-15422     08/07/2009     Page: 22 of 44      DktEntry: 7020232



-19-

equal terms with secular organizations.  But even if Arizona law were construed to

prohibit a waiver of the 300-foot rule, that law could not justify Yuma’s failure to

accord the Church the equal treatment required by RLUIPA.  As the Seventh

Circuit correctly concluded, a state liquor licensing law cannot be used by a

municipality to deny religious organizations the equal treatment that RLUIPA

demands.  See Digrugilliers, 506 F.3d at 616.  

Instead of following the Seventh Circuit’s holding in Digrugilliers, the

district court relied on the Third Circuit’s decision in Lighthouse.  E.R. 26.  The

Lighthouse court held that a city’s redevelopment plan, which allowed some

secular assemblies in a certain district, but not churches or synagogues, did not

violate RLUIPA’s equal terms provision.  The court accepted the municipality’s

argument that, because of a New Jersey law restricting liquor licenses within 200

feet of a church, religious assemblies and secular assemblies were not similarly

situated with regard to their impact on the city’s goal of encouraging development

of a lively entertainment district.  Lighthouse, 510 F.3d at 270-271.  Declining to

follow Digrugilliers, the Third Circuit emphasized that New Jersey enacted the

statute not to discriminate against churches, but to favor them, and that the law

also applied to certain schools.  Id. at 271 n.15. 

The holding of Digrugilliers, not that of Lighthouse, is most consistent with

RLUIPA.  Under the Third Circuit’s logic, a church may have a claim under the

equal terms provision if it can show that the state had discriminatory rather than

laudatory motives in prohibiting alcohol sales within a certain vicinity of a church. 
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Contrary to the Third Circuit’s assertion, the fact that a liquor-licensing statute

was enacted to favor churches is irrelevant.  The equal terms provision prohibits

lesser treatment of religious organizations that are comparable to secular

organizations, and says nothing about the motivations of the legislature. 

Regardless of the motivations behind a state liquor law, it cannot be used to justify

unequal treatment of otherwise comparable secular and religious assemblies.  

The district court attempted to distinguish Digrugilliers on the ground that,

unlike Indianapolis, Yuma “has not sought to exclude religious organizations

altogether.”  E.R. 26.  “Rather,” the district court asserted, Yuma “seeks to

included them in the Old Town District in a manner consistent with its plan”

through use of the CUP requirement.  E.R. 26.  This effort to distinguish

Digrugilliers is unpersuasive.  RLUIPA Section 2(b)(1) prohibits unequal

treatment of similarly situated religious and secular assemblies; the language of

the equal terms provision draws no distinction between (1) unequal treatment that

results in a complete exclusion of religious organizations from an area and (2)

unequal treatment that imposes special burdens on religious organizations but does

not categorically exclude them.  

The other justification on which the district court relied was the concern that

religious organizations would be more likely than secular membership

organizations to engage in “accessory uses” that might conflict with surrounding

properties.  This justification for blanket differential treatment is unpersuasive for

a number of reasons.  

Case: 09-15422     08/07/2009     Page: 24 of 44      DktEntry: 7020232



-21-

First, if accessory uses are a concern, the City should regulate them directly

and equally for both religious and secular membership organizations.  An

accessory use conducted by a religious membership organization has no greater

effect on the City’s zoning interests than would the same accessory use by a

secular membership organization.  See Lighthouse, 510 F.3d at 272-273 (finding

that an ordinance allowing a secular assembly hall but prohibiting a church

violated RLUIPA’s equal terms provision because it was not apparent why the

church would cause greater harm to regulatory objectives than would the assembly

hall).  RLUIPA’s equal terms provision does not forbid the City from using an

even-handed permitting process to directly regulate accessory uses of both

religious and secular membership organizations.  To comply with RLUIPA,

however, that permitting process must be designed to target the use of land for

prohibited accessory activities, and should not be aimed at forbidding religious

entities from using the land altogether. 

Second, the district court’s assumption that religious organizations are more

likely than secular organizations to engage in accessory uses is questionable.  To

support its assumption, the court emphasized that the Church in this case proposed

to offer GED, English, and computer classes, “which could be job training services

that would trigger the zoning code’s CUP requirement if pursued independently.” 

E.R. 24.  However, some secular membership organizations offer similar services. 

See, e.g., Somali Bantu Association of Tucson, Arizona, available at

http://www.sbata.org/Services.html (last visited August 7, 2009) (noting that its
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services include computer classes, citizenship classes, budgeting classes, and

English language tutoring).  The court also pointed to the SIC, which notes that

religious organizations sometimes maintain “educational institutions, hospitals,

publishing houses, reading rooms, social services, second hand stores, and radio

and television stations.”  E.R. 24.  But the court ignored the fact that the same SIC

provision explains that establishments maintained by religious organizations “are

classified according to their primary activity.”  SIC 8661, available at

http://www.osha.gov/pls/imis/sic_manual.html (follow “Major Group 86:

Membership Organizations” hyperlink; then follow “Religious Organizations”

hyperlink) (last visited August 7, 2009).  Thus, for example, if a religious

organization operates a hospital, SIC classifies it as a hospital, not a religious

organization.  See SIC 8062, available at

http://www.osha.gov/pls/imis/sic_manual.html (follow “Major Group 80:  Health

Services” hyperlink; then follow “General Medical and Surgical Hospitals”

hyperlink) (last visited August 7, 2009).  Again, if the City is concerned about

accessory uses, it should regulate them directly and apply the same restrictions to

secular organizations.     

Third, the City has not explained how the types of accessory uses the

Church has proposed (GED, English and computer classes) would undermine the

goal of making the Old Town District a “lively pedestrian-oriented district.”  E.R.

574 (Yuma City Code § 154-185).  The district court accepted this argument,

finding that if the Church were able to locate in the Old Town District as of right,
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the City might have to allow these proposed uses, which “would pose conflicts

with surrounding entertainment and retail uses, and the district would lose its

planned direction.”  E.R. 25.  The court’s conclusion smacks of stereotyping of

religious organizations that RLUIPA was intended to eliminate.  See 146 Cong.

Rec. at S7774-S7775 (noting that “[c]hurches have been excluded from * * *

commercial zones because they don’t generate enough traffic”).  If anything, the

proposed classes at the Church seem likely to increase foot traffic along Main

Street and bring individuals to the area who might patronize restaurants and

businesses on their way to and from classes.  The Church is thus arguably more

consistent with the City’s goals for the Old Town District than are secular

membership organizations, such as trade associations and labor unions, that may

not generate comparable foot traffic yet are allowed to operate in the district as of

right.

The arguments that Yuma makes about accessory uses are analogous to

those the Seventh Circuit properly rejected in Digrugilliers.  In that case, the

Seventh Circuit addressed a zoning ordinance that defined “religious use” broadly

to include “reasonably related accessory uses,” including “educational,

instructional, social or residential uses” – a broader range of accessory uses than

was permitted for secular assemblies.  Digrugilliers, 506 F.3d at 614.  The district

court concluded that, because these accessory uses were not permitted in the

zoning district at issue, a church must obtain a variance to locate in that district. 

Id. at 615.  Rejecting this logic, the Seventh Circuit held that 

Case: 09-15422     08/07/2009     Page: 27 of 44      DktEntry: 7020232



-24-

[t]he City may not, by defining religious use so expansively as to
bestow on churches in districts in which it allows them to operate
more rights than identical secular users of land have, justify excluding
churches from districts in which, were it not for those superadded
rights, the exclusion would be discriminatory. 
 

Ibid.    

As in Digrugilliers, the Church in this case cannot demand preferential

treatment under the equal terms provision.  If Yuma were to restrict accessory uses

for secular assemblies in the Old Town District, it could enforce the same

limitations against the Church without violating Section 2(b)(1).  See

Digrugilliers, 506 F.3d at 615 (“Whatever restrictions the City imposes on other

users of land in C-1 it can impose on the Baptist Church of the West Side without

violating the ‘equal terms’ provision.”).  What the City may not do is place greater

restrictions on accessory uses by religious membership organizations than it

imposes on their secular counterparts. 

In sum, Yuma’s zoning code violates RLUIPA’s equal terms provision by

allowing secular, but not religious, membership organizations to operate as of

right in the Old Town District.  The City has failed to show that religious

membership organizations pose greater harms to the City’s zoning interests in the

Old Town District than do the secular membership organizations that are permitted

to operate there without obtaining a conditional use permit. 
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CONCLUSION

This Court should reverse the district court’s ruling that Yuma’s zoning

code did not violate RLUIPA’s equal terms provision.
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