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COMPLAINT

For their Complaint, plaintiffs state and allege as follows:

INTRODUCTION

1. This lawsuit seeks declaratory and injunctive relief to prevent the Department of

Human Services, State of Minnesota (hereinafter “DHS”) from using public funds to pay for

non-therapeutic abortions performed on indigent women.

2. Article XI, Section I of the Minnesota Constitution states that “No money shall be

paid out of the treasury of this state except in pursuance of an appropriation by law.”

3. Minn. Stat. § 245.03, subd. 2, states that it is the duty of the Commissioner of the

Minnesota Department of Human Services to “prevent the waste or unnecessary spending of

public money.”
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4. In 1995, the Minnesota Supreme Court ruled that “the State cannot refuse to

provide abortions to MA'/GAMC?-eligible women when the procedure is necessary for

therapeutic reasons.” Doe v. Gomez, 542 N.W.2d 17, 32 (Minn. 1995)(emphasis added).’

5. The Court’s decision in Doe v. Gomez (“Gomez”) authorizes DHS to appropriate
funds for the purpose of providing therapeutic abortions for indigent women. Gomez, however,
does not authorize DHS to pay for non-therapeutic abortions. The Court noted that:

this court's decision will not permit any woman eligible for medical assistance to obtain

an abortion “on demand.” Rather, under our interpretation of the Minnesota

Constitution's guaranteed right to privacy, the difficult decision whether to obtain a

therapeutic abortion will not be made by the government, but will be left to the woman

and her doctor.
Gomez, 542 N.W.2d at 32.

6. Plaintiffs allege that DHS is funding non-therapeutic abortions on indigent
women, in violation of the Gomez injunction and without any authorizing appropriation. As set
out below, this allegation is based on data obtained from DHS and the Minnesota Department of
Health (“MDH”), including data detailing the justifications cited for abortions paid for with
public funds.

7. Plaintiffs allege, therefore, that DHS is violating Article XI, Section I of the
Minnesota Constitution and Minn. Stat. § 245.03, subd.2, by paying for services, specifically
non-therapeutic abortions for indigent women, without an appropriation by law. Plaintiffs seek

relief on behalf of all similarly situated Minnesota taxpayers from Defendant’s waste and

unauthorized expenditure of state funds.

! Medical Assistance.

* General Assistance Medical Care.

3 See also Gomez, 542 N.W.2d at 19 (emphasis added):
Our decision is only based upon this court's determination that a pregnant woman, who is
eligible for medical assistance and is considering an abortion for therapeutic reasons,
cannot be coerced into choosing childbirth over abortion by a legislated funding policy.
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PARTIES
8. Plaintiff Denise Walker is a resident of Minnesota who pays taxes to the State of
Minnesota. Plaintiff Brian Walker is a resident of Minnesota who pays taxes to the State of
Minnesota. Denise Walker and Brian Walker are wife and husband.
0. Plaintiffs bring this action on behalf of themselves and other Minnesota taxpayers
similarly situated.
10.  Defendant Lucinda Jesson (the “Commissioner”) is being sued in her official
capacity as Commissioner of the Minnesota Department of Human Services. The Commissioner

is charged with the oversight of DHS disbursements of governmental funds for, among other

things, health care for indigent individuals.
JURISDICTION AND VENUE

11. This action is brought under Article XI, Section I of the Constitution of the State
of Minnesota. Plaintiffs are Minnesota taxpayers seeking to restrain the unlawful disbursement
of public funds, and bring this action on behalf of other Minnesota taxpayers similarly situated.

12.  Venue is proper in this district under Minn. Stat. §§ 542.03 and 542.09.

FACTS

13. Minnesota Statutes delineate limitations on the public funding of
abortions. Minn. Stat. §§ 256B.011, 256B.02, 256B.0625, subd. 16, 256B.40, 261.28, and
393.07, subd. 11.

14.  In 1995, the Minnesota Supreme Court ruled that certain of these statutory
limitations were unconstitutional, holding “that the State cannot refuse to provide abortions to
MA/GAMC-eligible women when the procedure is necessary for therapeutic reasons.” Gomez,

542 N.W.2d at 32.
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15.  Gomez extended the public funding of abortions performed on indigent women to
include therapeutic abortions, but did not change the status of non-therapeutic abortions as not
qualified for public funding.
16. DHS expends public funds for abortions through MA/GAMC * and
MinnesotaCare. DHS operates Minnesota Health Care Programs (MHCP). MHCP includes MA,
codified at Minn. Stat. ch. 256B, County Relief of Poor, codified at Minn. Stat. ch. 261, and
MinnesotaCare, codified at Minn. Stat. ch. 256L.
17. These two programs, MA and MinnesotaCare (collectively referred to herein as
“Public Assistance”) have, after Gomez, separate criteria for abortion coverage.
18. According to the DHS Provider Manual (the “Manual”), “Payment for induced
abortions and abortion-related services provided to MA and GAMC recipients is available under
the following conditions:
* The woman suffers from a physical disorder, physical injury, or physical
illness, including a life-endangering physical condition caused by, or arising
from the pregnancy itself that would, as certified by a physician, place the
woman in danger of death unless the abortion is performed
* Pregnancy resulted from rape
* Pregnancy resulted from incest
* Abortion is being done for other health/therapeutic reasons.
19.  According to the Office of the Legislative Auditor’s Report #03-07, titled
“Controlling Improper Payments in the Medical Assistance Program,” the DHS undertakes
medical reviews to determine the medical necessity of “a sample of inpatient hospital services.”

A true and correct copy of Report #03-07, pages 33-35, is attached hereto as Exhibit A and

incorporated herein by reference.

* General Assistance Medical Care (GAMC) was terminated effective March 1, 2011 by the
State of Minnesota’s Medicaid expansion in conjunction with Governor Dayton’s Executive
Order 11-01 and the Federal Patient Protection and Affordable Care Act, Pub. L. No. 111-148.
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20. Since the vast majority of abortions are performed in outpatient facilities, it
appears that DHS does not have a process for reviewing the medical necessity of publicly funded
abortions. On information and belief, DHS defers to the representations of the abortion
providers, who have a direct pecuniary interest, in order to determine whether an induced
abortion may be paid for with public funds.

21. The Minnesota Department of Health (“MDH”) collects abortion data. Minn. Stat.

§§ 145.4131 et seq. From the individual reports it collects, MDH issues annually the “Induced
Abortions in Minnesota January — December [Year]: Report to the Legislature,” (the “Official
Report”). Currently available public statistics date from October 1998 through December 2011.

22. MDH compiles its Official Reports from data contained in the “Report of Induced
Abortion” (the “MDH Form”), a form submitted to MDH by abortion providers for each abortion
performed in Minnesota. A true and correct copy of a blank MDH Form is attached hereto as
Exhibit B and incorporated herein by reference.

23.  Asrequired by Minn. Stat. § 145.4131, the MDH Form lists nine possible reasons for
each abortion. The MDH Form instructs the abortion provider to check all reasons that apply. More
than one reason may be selected. The statutorily designated reasons are listed at section 21,
“Specific Reason for the Abortion,” of the MDH Form. See Ex. B at 2. Those specific reasons are:

0] Pregnancy was a result of rape,

0] Pregnancy was a result of incest,

O Economic reasons,

[ Does not want children at this time,

[ Emotional health is at stake,

O] Physical health is at stake,

0 Will suffer substantial and irreversible impairment of a major bodily function if
the pregnancy continues,

0] Pregnancy resulted in fetal anomalies,
0 Unknown or the woman refused to answer.
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24.  Based on the authority of the injunction issued by the Court in Gomez, DHS is
authorized to expend public funds only for therapeutic abortions performed on indigent women.
25. The MDH Form includes reasons that are both therapeutic and non-therapeutic.
26.  Plaintiffs allege that abortions performed for the following reasons, as listed on the
MDH Form, could conceivably qualify as therapeutic within the scope of the Gomez injunction:
0] Pregnancy was a result of rape,
O] Pregnancy was a result of incest,
[ Emotional health is at stake,
O] Physical health is at stake,
0 Will suffer substantial and irreversible impairment of a major bodily function if
the pregnancy continues, and
0] Pregnancy resulted in fetal anomalies.
27.  Plaintiffs allege that abortions performed for the following reasons, as listed on the
MDH Form, do not qualify as therapeutic within the scope of the Gomez injunction:
O Economic reasons,
[ Does not want children at this time,
[ Unknown or the woman refused to answer,
0] Other stated reason.
28.  According to the MDH Official Reports, 174,805 abortions were performed in
Minnesota from January 1999 through December 2011. The MDH Official Reports indicate
that, for the same time period, 47,095 of these abortions (or 26.9%) were paid for by “Public
Assistance.”
29.  Plaintiff’s counsel submitted an information request to MDH under the Minnesota
Government Data Practices Act seeking the reasons listed for those abortions paid for by Public

Assistance. In response to that request, MDH produced a spreadsheet titled “Induced Abortion

in Minnesota, 1999 — 2011: Reason for Abortion*> where the procedure was paid for by Public

> *More than one reason may be selected by an individual patient.
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Assistance.” A true and correct copy of this spreadsheet is attached hereto as Exhibit C and
incorporated herein by reference.
30.  Of the 47,095 abortions paid by Public Assistance from January 1999 through

December 2011, at most 10,044 abortions were performed for reasons that could qualify as

therapeutic under Gomez.® Specifically:

Reason Number

Pregnancy was a result of rape 389

Pregnancy was a result of incest 58

Emotional health is at stake 5,136

Physical health is at stake 3,922

Will suffer substantial and irreversible impairment of a

major bodily function if the pregnancy continues 163

Pregnancy resulted in fetal anomalies 376

Total 10,044
See Exhibit C.

31.  Because more than one reason may be selected by a provider completing the

MDH Form, the number of actual therapeutic abortions may be overstated by the MDH data.

32.  During that thirteen-year period, DHS paid for at least 37,051 abortions
performed on indigent women for non-therapeutic reasons (47,095 publicly funded abortions
minus 10,044 putatively therapeutic reasons). Less than 22% of the abortions paid for with
public funds during this time period were authorized by the Gomez injunction.

33. According to the MDH data, for that same thirteen-year period (1999 thru 2011),

the following non-therapeutic reasons were recorded for publicly funded abortions:

% Plaintiffs do not concede that all of these reasons qualify as therapeutic under the meaning of
term as used in Gomez.
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Reason Number
Economic reasons 14,085
Does not want children at this time 24,556
Unknown or the woman refused to answer 10,412
Other stated reason 9,287
Total 58,340
34.  DHS has been expending public funds wultra vires, without appropriation, in

violation of Article XI, Section I, of the Minnesota Constitution by paying for over 37,000 non-
therapeutic abortions performed on indigent women from 1999 through 2011.

35. The MDH Form is not the only state form that abortion providers are required to
submit. DHS requires that abortion providers submit a “Medical Necessity Statement” in order
to receive payment for these abortions from Public Assistance. A true and correct copy of a
blank Medical Necessity Statement is attached hereto as Exhibit D and incorporated herein by
reference.

36.  The Medical Necessity Statement lists the following qualifying reasons for a
publicly-funded abortion:

1. The woman suffers from a physical disorder, physical injury, or physical
illness, including a life-endangering physical condition caused by or arising
from the pregnancy itself, that would, as certified by a physician, place the
woman in danger of death unless the abortion is performed.

2. Pregnancy resulted from rape.

3. Pregnancy resulted from incest.

4. Abortion is being done for other health reasons.

5. Abortion is being done to prevent substantial and irreversible impairment
of a major bodily function.

6. Continuation of the pregnancy would endanger the woman’s life.
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37.  According to data provided by DHS, from 2006 through 2010, Minnesota

taxpayers paid for 19,295 abortions for income-qualified women:

Year Number
2006 3,937
2007 3914
2008 3,754
2009 3,933
2010 3,757
Total 19,295

A true and correct copy of this Report is attached hereto as Exhibit E and incorporated herein by
reference.

38.  Of these taxpayer-funded abortions over that five-year period, the reason listed for
19,226 of these abortions (99.7%) was #4 “Abortion is being done for other health reasons.”

39. The MDH data for the same five-year period indicates that 19,625 abortions were
paid by Public Assistance, but only 3,007 (15.3%) of these publicly funded abortions were
performed for reasons that could qualify as therapeutic under Gomez.

40. On information and belief, abortion providers are vastly overstating the number of
publicly funded abortions being performed for “other health reasons,” a situation which has been
compounded by DHS’ lack of meaningful review of the medical necessity of the abortions for
which it has been paying. As a result, the majority of abortions that have been paid for with
public funds since at least 1999 have been performed for non-therapeutic reasons and in violation
of the Gomez injunction.

41. Despite the Court’s holding in Gomez that “this court's decision will not permit

29

any woman eligible for medical assistance to obtain an abortion ‘on demand,’” that is precisely

what has occurred, and continues to occur, in practice.
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42. On information and belief, Minnesota spends approximately $1.5 million annually

to fund abortions for indigent women.

43.  Plaintiffs, as taxpayers, are aggrieved by this wasteful and excessive government
spending.
44.  Not only does DHS pay for too many abortions for indigent women, but also a

disproportionate number of these abortions are performed on African American women.

45.  According to 2010 U.S. Census data, African Americans comprise 5.4% of the
total state population.

46. According to the MDH compilation of abortion data, from 1999 through 2011,
Public Assistance paid for 19,152 abortions performed on African American women. Just over
forty percent (40%) of publicly funded abortions were performed on African American women.
A true and correct copy of this report is attached hereto as Exhibit F and incorporated herein by
reference.

47.  Plaintiffs, who are African Americans, are especially aggrieved that the effect of
this ultra vires spending is to disproportionately inhibit the growth of the African American
population in this state.

COUNT 1

EXPENDING FUNDS WITHOUT APPROPRIATION

48.  Plaintiffs reiterate the allegations contained in the above paragraphs as if fully set
forth herein.

49. The State of Minnesota has never appropriated funds to cover non-therapeutic
abortions.

50. Abortion funding for any reason other than a therapeutic reason falls outside the

scope of the Gomez injunction. Any expenditure of public funds for a non-therapeutic abortion has

10
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been made in violation of the Gomez injunction, and without an appropriation, in violation of Article
X1, Section I of the Minnesota Constitution and Minn. Stat. §245.03, subd. 2(1).

51. On information and belief, DHS makes no independent review of whether an abortion
that has been submitted to DHS for public funding was performed for a therapeutic reason.

52.  From 1999 through 2011, DHS has expended public funds to pay for over 37,000
non-therapeutic abortions, without any authorizing appropriation. DHS has expended approximately
$14.9 million in public funds ultra vires for such abortions, in violation of Article XI, Section I of
the Minnesota Constitution and Minn. Stat. § 245.03, subd. 2(1).

53.  Plaintiffs are entitled to declaratory relief under Minn. Stat. §§ 555.01 et seq. to halt
these unconstitutional expenditures.

54.  Plaintiffs are entitled to preliminary and permanent injunctive relief requiring DHS to
correct and eliminate the unconstitutional expenditure of public funds for non-therapeutic abortions.

COUNT II

DECLARATORY JUDGMENT

55.  Plaintiffs reiterate the allegations contained in the above paragraphs as if fully set
forth herein.

56.  In 1978, the State of Minnesota acted to limit public funding of abortion to certain
narrow reasons. Minn. Stat. § 256B.0625, subd. 16. The Supreme Court in Gomez broadened the
definition of “therapeutic,” and required DHS to pay for therapeutic abortions for indigent women,
enjoining the operation of § 245B.0625 to the extent it conflicted with the Court’s holding.

57.  The Gomez decision has proven unworkable in practice. The distinction between
therapeutic abortions, that must be paid for with public funds, and non-therapeutic abortions, which
are not authorized for public funding, is too difficult to apply. Its demonstrable effect is that tens of

thousands of non-therapeutic abortions have been paid for by Public Assistance.

11



Filed in Second Judicial District Court
11/27/2012 3:28:16 PM
Ramsey County Civil, MN

58.  Plaintiffs are entitled to declaratory relief under Minn. Stat. §§ 555.01 et seq. to

prevent this unconstitutional expenditure of State funds.

PRAYER FOR RELIEF

WHEREFORE, Plaintiffs pray for relief against Defendant and respectfully request of the
Court the following:

A. Enter declaratory judgment establishing that the DHS has expended public funds for
non-therapeutic abortions without an authorizing appropriation, in violation of Article XI, Section I
of the Minnesota Constitution;

B. Issue preliminary and permanent injunctive relief requiring DHS to correct and
eliminate the unconstitutional expenditure of public funds for non-therapeutic abortions;

& Issue preliminary and permanent injunctive relief directing DHS to cease all public
expenditures for abortions until DHS can demonstrate that public funds no longer will be expended
for non-therapeutic abortions;

i A Direct DHS to conduct an accounting to ascertain the amounts paid to providers for
reimbursement of non-therapeutic abortions, and further directing DHS to seek repayment of such

unlawful payments from each such provider;

E. Dissolve the Gomez injunction because it has proven to be unworkable in practice;
F. Award Plaintiffs their attorney fees and costs; and
G. Award such other relief as the Court deems just and equitable.
Dated: November 27, 2012 s/Charles R Shreffler i
Charles R. Shreffler (MN Bar # 0183295)
SHREFFLER LAW, PLLC

chuck@chucklaw.com
410 11 Ave. So.
Hopkins, MN 55343
Tel: 612.872.8000
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Fax: 651.925.0080

Jordan Lorence (MN Bar # 0125210)
jlorence(@alliancedefendingfreedom.org
Steven H. Aden (DC Bar No. 466777)
saden@alliancedefendingfreedom.org
ALLIANCE DEFENDING FREEDOM

801 G St., N.W., Suite 509

Washington, DC 20001

Tel.: 202.393.8690

Fax: 202.347.3622

Counsel for Plaintiffs

ACKNOWLEDGMENT

The undersigned hereby acknowledges that costs, disbursements, and reasonable attorney
and witness fees may be awarded, pursuant to Minn. Stat. § 549.211, to the party against whom
the allegations in this pleading are asserted.

Dated: November 27, 2012

s/Charles R Shreffler w{

Charles R. Shreffler, #183295
Counsel for PlaintifTs
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Report # 03-07

OFFICE OF THE LEGISLATIVE AUDITOR

STATE OF MINNESOTA

EVALUATION REPORT

AUGUST 2003

PROGRAM EVALUATION DIVISION
Centennial Building - Suite 140

658 Cedar Street - St. Paul, MIN 55155
Telephone: 651-296-4708 « Fuax: 65]-296-4712
E-mail: auditor@state. mn.os = Web Siter Qi

yvww anditor lew state minLas

Exhibit A
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(OFFICE OF THE LEGISLATIVE AUDITOR

State of Minnesota » James Nobles, Legislative Auditor

August 20, 2003

Members
Legislative Audit Commission

The Medical Assistance (MA) program provides health care coverage to low income
Minnesotans and costs over $4 billion annually, with the state and federal government splitting
the cost. Given the size of this program and national concerns about fraud, abuse, and other
improper payments in health care programs, the Legislative Audit Commission directed the
Office of the Legislative Auditor to evaluate Minnesota’s payment control strategy for MA. We
began the evaluation i January of 2003.

While we found that Minnesota’s approach to controlling improper MA payments is reasonable,
the state’s effort needs more focus, comumitment, and coordination. Specifically, the Department
of Human Services (DHS) should increase its efforts to (1) assess the size and nature of the
improper payment problem in Minnesota, (2) evaluate how well its payment controls are
working, and (3) coordinate its payment control activities. Our report provides a range of
recommendations and options for improving the state’s control efforts.

This report was rescarched and written by John Patterson (project manager), Valerie Bombach,
and Dan Jacobson. We received the full cooperation of the Department of Human Services and

the Attorney General’s Office, the two state agencies responsible for controlling improper MA
payments.

Sincerely,
/s/ James Nobles

James Nobles
Legislative Auditor

Room 140, 658 Cedar Street, St. Paul, Minnesota 35155-1603  «  Tel: 651/296-4708 +  Fax: §51/296-4712
E-mail: auditor@stateannus + TDD Relay: 651/297-3353  « Website: www.auditor.leg.state.mn.us
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COMPONENTS OF 4 COMPREHENSIVE PAYMENT CONTROL STRATEGY 33

DIIS has been
proactive in
trying fo address
providers' billing
guestions and
CONCErns.

Provider Training and Assistance

H providers understund MA policies and billing requirements, they are less likely
to make billing mistakes. Consequently, Minnesota has an extensive program for
training and assisting providers. As mentioned in Chapter |, DHS call-in
heip-desk took 236554 telephone calls from providers in fiscal vear 2002, In
addition, DS provides formal training sessions for providers throughout the state
on various policies and billing procedures. In liscal year 2002, DHS carried out
117 of these sessions with 2 080 providers attending.

In addition, DHS' provider training and assistance section has been proactive in
providing useful information 10 providers. As mentioned earlier, the help-desk
supervisor conducts a weekly training session for which he brings in people from
different parts of DHS” health care sysiem to update his staff on various policy
and billing issues. Furthermore, the provider training unit conducts periodic focus
groups of providers to proactively wentify and address their concerns and
questions.

Nevertheless, the director of the DHS® Performance Measurement and Caality
Improvement Division told us that the department’s provider training program
could be improved. For instance, she said DHS should focus the training not only
on how to complete and submit accurate claims but also on each provider’s fegal
responsibility to thoroughly document its services and appropriately retain
records. As mentioned earlier. the Office of the Inspector General of the U.S.
Department of Health and Humun Services released an audit in 2002 that revealed
the need for this type of training. In the audit, the Gffice of the Inspector Generul
reviewed 100 payrments that DHS made for personal care services, and the Office
of the Inspector General disqualified 33 of these payments largely because the
agencies providing the services did not adequately document the services or retain
appropriate records.”

Medical Reviews

Although DHS primarily uses medical reviews to control cosis, they can also
serve as « tool 1o prevent and detect fraud, abuse, and other types of improper
activities, such as ordering excessive diagnostic tests or unnecessary hospitai
stays. However, because medical reviews can be subjective and are intertwined
with the quality of medical cure, establishing that a service is improper can
sometimes be very difficult.

As described in Chapter 1, DHS contracts with Care Delivery Management Inc.
(CDMD 1o perform medical reviews, which determine the medical necessity,
appropriateness, and quality of certain fee-for-service benefits. In addition, DHS”
pharmacy services section performs it own reviews of prescriptions. Excluding
some retrospective reviews, all these reviews are done before DHS pays the claim
and, in some cases. before the service is provided.

33 Office of the Inspector General, Aadit of Medicaid Costs Claimed for Personal Care Services by
the Minnesoty Deparmment of Himan Services.
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CONTROLLING IMPROPER PAYMENTS IN THE MEDICAL ASSISTANCE PROGRAM

When we compared Minnesola’s medical review practices with those
recommended in the payment control fiterature, we found that Minnesota has a
strong framework, s shown in Table 2.3, For example:

= n fiscal year 2003, CDMI performed 19,000 inpatient hospirtal
authorizations and about 8,000 concurrent and retrospective reviews of
Inpatient hospital serv ices. which represented about 40 percent of the
services provided.”

»  DHS’ pharmacy services section oversees and monitors the use of ali
pharmacy-related services through a system of computerized edits that
verifies the appropriateness of prescriptions before they are filled. When a
pharmacist is fifling a preseription for an MA recipient. the pharmacist
logs onto DHS' system and enters the prescription information. The
computerized ediis then compare the prescription with the recipient’s
benefit limits and other policy purameters —for example, prescription
guantities and refill limits.

Table 2.3: Important Medical Review Procedures

Minnesoia
Procedure Procedure

General Medical Reviews

PHS conducts
several
important
medical review
procedures.

Carry-out spagial amhanzat {ms ‘Eor 58]
standard benefits’ ;}ackage EERRR R : S
Carry out concurrent reviews that evaluate the appropnaﬁeness of Yes, for a sample
services while they are being provided of inpatient

_ hospital services
Carry om ;ezrospectwe reviews ihat evaluate the appmprzaﬁeness of o Yes;fora. sam;:;ie'

S R '.'.-.-.-hcspita[sef\flces'
Make avai!abEe to staff coﬂsultation services offered by medical Yes
professionals

Pharmaceutical Reviews

13-5eEking pehavior. SRR
Have a pharmacy benefits managef o
Have uterszed ‘Edit _systenythat. che_cks ihe apprcpr;ateness
-Q% prescn;}n ns while tﬁey are being filled:

SOURCES: We compiled these practices from several sources, including: Office of the Inspactor
Genaral, U.S, Department of Healih and Human Services, Medicald: Proactive Safeguards {Chicago,
I July 2000): Maicolm K. Sparrow, Conrofling Fraud and Abuse in Medicaid: innovations and
Ohstacles (A report from the Execulive Seminars on Fraud and Abuse in Medicaid, sponsored by the
Health Care Financing Administration) {Washington, DC: Seplember 1989} and U.5. General
Accounting Office, Medicare: Frogram Aclivilies Expanded. but Resulis Difficilt to Measure
(Washington, DC: August 1999}

34 These figures include reviews for services provided under the state’s General Assistance Medical
Care and Minnesota Children With Special Health Needs programs,
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COMPONENTS OF A COMPREHENSIVE PAYMENT CONTROL STRATEGY

According to
DHS, its claims
processing
"edits" have
been praised by
health insurance
companies and
other states.,

je}
[&]]

*  National studies recommend that Medicaid agencies have access to
medical experts 1o help determine whether provider activities may
constitute fraud, and CDMI provides medical conwlia‘iion services upon
request to DHS, although CDMI receives only a few of these requests
annoally.

¢ Fmally. in ar feast one respect. Minnesota's practices exceed those found
in some other states. In a recent review of eight states. the Office of the
Inspector General of the U.S. Department of Health sund Human Services
found that only one state (Pennsylvania) conducted concurrent rev IE\\S of
any kind, and its reviews were limited to mental health facility care.”

Medical reviews should be used selectively and in a cost-effective manner to
prt,ven‘{ improper payments. For example, many states have indicated that
requiring second opinions for medical pr Ou,dmc,s has not proven to be
cost-effective and have abandoned this practice.”

Claims Processing

DXHS has a high regard for the ability of its computerized claims processing
system (o identify #nd catch hmproper claims before they are paid. In general
terms, the system makes sure that (1) the provider and recipient of the services are
enrolled in the program. (2} the claim does not duplicate or conflict with other
claims, and (3) the services are appropriately authorized and within the recipient s
benelit limits. The system has roughly 1,000 computerized checks, which are
referred to as "edits”

While DHS does not have a current review or assessment demonstrating that its
syslem is better than those used by other Stdt&h and health insurers, the department
points to complements that it has received.' For example. according to the
supervisor of the claims processing section and the state’s Medicuid director,
some private insurers and companies thut process Medicare claims in Minnesota
say that DHS  claims processing edits are superior to their ediis, In addition,
DHS™ staff report that when they attend national conferences, staff from other
states praise DHS  edit system.

Bven if the department’s edit system 1s better than maay others, we identifted
some claims procassing practices recommended by payment control experts that
Minnesota 15 not always following. Table 2.4 lists several state-of-the-urt claims
processing practices and indicates whether Minnesota follows them. Once again,
we are not implying that DHS should adopt each of these practices: rather, the
practices i1 Table 2.4 present an opportunity for the department to improve 118
prevention efforts. For example:

35 Office of the Inspector General. Medicaid: Claims Processing Safeguards, 10.

36 Office of the Inspector General, Medicaid, Proactive Safeguards. 14.

A7 The claims processing edits are a purt of the state’s Medicaid Management Inforraation System
(MMI5). According 1o DHS, Minaesota received the highest score in the country (99.8) on its last
Federal Svstems Pr }fg}mmm e Review, which occwred back in 1997, DHS staff characterized the
tederal review as a “mini-recertification” of the state’s MMIS. However, DHS was unable 1o
provide us with a copy of this review.
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REPORT OF INDUCED ABORTEON Mirinesota Department of Health

85 East 7th Place, Box 64882
Saint Paul, MN 55164-0882
1-800-657-3800

1. Facility 2. Physician 3. Medical Specialty of the Physician Performing the Induced
Reporting Code || Reporting Code Abortion

[ Obstetrics & Gynecology []General/Family Praciice

[ Emergency Medicing

[10ther 1specity}

4. Type of Admission
[IClinic  [JOutpatient hospital [ Inpatient hospital [] Ambulatory surgery [ Other specing

6. Married [ VYes

5. Patient Age at Last Birthday [:D O No
7. Date of Pregnancy Termination / /
Month, Day, Year
8. Patient Residence
City: County:
State: Zip Code:
9. Of Hispanic Origin 10. Race 11. Education
Specify No or Yes. if yes, specify, [ American indian (Specify onfy highest grade complated)
Cuban, Mexican, Pusrto Rican, etc. D Asian
[JNo [] Black D:i Elementary/Secondary (0-12)
L1Yes [] White
{Specify}. D Other
(Specify): Callege (1-4 0r 54}
12. Date Last Normal Menses Began 13. Clinical Estimate of Gestation

E E EMonm;l F fDay, 1 l .[ Year l:]:] {LMP Wesks}

14. Previous Pregnancies (Compiete each section)

Live Births Other Terminations
14a. Now Living 14b, New Dead 14c. Spontaneous 14d. Induced (Do not inctude this abortion}
[INone [ None [ Nene [INcne

15. Contraceptive Use at Time of Conception

A. Use Status: (Check only one)

E] Unknows - patient did not know if they used a method. (Donof fif out Part B.}

[3 Never used any contraceptive method (Do not #ill out Part B.}

[ Has used contraception, but net at the estimated time of conception. (e got fill out Part B.}
[[J Method used at time of conceplion. (Fill out PART B, METHOD USED)

[J Patient did not provide information.

8. Method Lsed:

[] Condoms O Combination Pills

[[] Condoms & Spermicide [] Diaphragm & Spermicide

{1 Spermicide alone [ Diaphragm alone

["] Sterilization {M) [ Cervical cap

{7 Sterilization {F} [0 Rhythm/Natural Fam. Planning
[ Injectable {Depo-Provera) [ Fertility Awareness

Fl1iuD {0 withdrawal

[ Mini Pitls F] Other (specity)

Exhibit B
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16. Type of Abortion Procedure (Check only one)
[ Suction Curettage
D Medical (Nonsurgical),
Specify Medicalion(s) ~+ [oes not inciude administration of morning after pills or post coitat 1UE insertion.

[1 Dilation and Evacuation {D&E)

[ Intra-Uterine Instiliation (Saline or Prostaglandin)
[T Hysterectomy/otomy

[ Sharp Curretage (D&C)

{1 Induction of Labor (Pitacin, etc.)

[ ]intact Dilation and Exiraction {D&X)

{1 Other Dilation and Extraction {D&X)

[J Other rspecity

17. Intraoperative Compliication(s) from Induced Abortion
Complications that occur during and immediately following the procedure, hefore patient has left facility.
{Check all that apply)
[INo complication{s}
[ICervical laceration requiring suture or repair
[JHeavy bleadingfhemorrhage with estimated blood loss of »500cc
[]Uterine pertoration
{1Cther (specity

‘For post-operative compiications, please refer to the REPORT OF COMPLICATION(S) FROM INDUCED ABORTION

18. Method of Disposal for Fetal Remains (check oniy ones
E Cremation [ interment by burial

18. Type of Payment (cCreck oniy one)
[1Private coverage [[1Public assistance health coverage [1Self pay

20. Type of Health Coverage (Creck oniy one)
[ Fee for service plan [ICapitated private plan [ Other/Unknown

21. Specific Reasaon for the Abortion (Crecy il hat appiv

[T Pregnancy was a result of rape

[J Pregnancy was a result of incest

[] Economic reasons

[l Does not want children at this time

[1 Emotional health is at stake

[] Physical health is ai stake

[0 Wil suffer substantial and irreversible impairment of major bodily function if the pregnancy continues
[l Pregnancy resuited in fetal anomalies

[ Unknown or the woman refused to answer

[ Other

HE 01538-01
IC# 140-0398

1/89
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MINMNESOTA Center for Health Statistics
Minnesota Department of Health
85 East 7th Place, Box 64882
Saint Paul, MN 55164-0882
(800)657-3900

DEPARTMENTor HEALTH

REPORT OF INDUCED ABORTION

Mandated reporters
All physicians or facilities that perform induced abortions by medical or surgical methods.

Induced abortion defined
For purpese of these reports, induced abortion means the purposeful interruption of an infrawterine pregnancy with the intention other than
to produce z live-born infant, and which does not resull i a live birth, This definition excludes management of prolonged retention of

products of conception following fetal death.

Importance of induced abortion reporting
Reports of induced abortion are nol legal records and are not maintained permanently in the files of the State office of viz] staristics.

However, the data they provide are very important from both a demographic and a public health viewpoint, Data from reports of induced
abortion provide unique information on the characteristics of women having induced sbortions. Uniform annual data of such quality are
nowhere else available. Medical and health information is provided to evaluate risks associated with induced abortion at various lengths
of gestation and by the type of abortion procedure used. Information on the characteristics of the women is used to evaluate the impact
that induced abortion has on the birth rate, teenage pregnancy, and out-of-wedlock births, Because these abortion data provide
information necessary to promote and monitor health, it is important that the reports be completed carefully.

Physician and patient confidentiality

According to MN Statutes §145.4134, the commissioner shall issue 2 public report providing statistics for the previous calendar year
compiled from the data submitted under sections 1454131 to 145.4133. Each report shall provide the slatistics for all previous calendar
years, adjusted to reflect any additional information from late or correcied reports. The commissioner shall ensure that none of the
information included in the public reports can reasonably lead to identificarion of an individual having performed or having had an
abortion. All data included on the forms under sections [45.4131 Lo 145.4133 must be included in the public report except that the
commissioner shall maintain as confidential data which alene or in combination may constitute information from which, using
epidemiologic principles, an individual having performed or having had an abertion may be identified. Service cannet be contingent upon
a patient=s answering, or refusing to answer, questions on this form.

MINNESOTA STATE LAW
ARTICLE 10, HEALTH DATA REPORTING
§145.4131 [RECORDING ANB REPORTING ABORTION DATA ] Subdivision 1. [FORMS.] (a) Within 80 days of the effective date of this section,
the commissioner shall prepare a reporting form for use by physicians or faciiities performing abortions. A copy of this section shall be attached to
the form. A physician or facility performing an abortion shali obtain a form from the commissioner. (b) The form shall require the following
information: (1) the number of abortions performed by the physician in the previous calendar year, reported by month; (2} the method used for each
abortion; {3) the approximate gestational age expressed in ene of the following increments: (i) less than nine weeks; (if) nine to ten weeks; (il 11 to
12 weeks; {iv) 13 lo 15 weeks; (v) 16 to 20 weeks; (vi} 21 to 24 weeks; (Vi) 25 fo 30 weeks; (viii} 31 to 36 weeks; or (ix} 37 weeks 1o term; {4} the
age of the woman at the time the abortion was performed; (5} the specific reason for the abortion, including, but not limited to. the following: (i) the
pregnancy was a result of rape; (i) the pregnancy was a result of incest; (iii) economic reasons; {iv) the woman does not want children at this time;
{v} the woman's emoticnal health is at stake; (vi) the woman's physical health is at stake; {vii} the woman will suffer substantial and irreversible
impairment of a major bodily function if the pregnancy continues; (vili} the pregnancy resuited in fetal anomalies; or (ix) unknown or the woman
refused to answer; (6) the number of prior induced abartions; (7) the number of prior spontaneous abortions; (8) whether the abortion was paid for
by: {i) private coverage; {il) public assistance heaith coverage; or {iil) self-pay; (9) whether coverage was under: (i} a fee-for-service plan; (i} a
capitated private plan; or (iii) other; (10} complications, if any, for each abortion and for the aftermath of each abortion. Space for a description of any
complications shall be available on the form; and (11) the medical specialty of the physician performing the abortion. Subd. 2. SUBMISSION ] A
physician performing an abartion or a facility at which an abortion is performed shali complete and submit the form to the commissioner no later Lhan
April 1 for abortions performad in the previous calendar year, The annual report to the commissioner shall inciude the methods used o dispose of
fetal tissue and remains. Subd. 3. [ADDITIONAL REPORTING.] Nothing in this section shall be construed to preclude the veluntary or required
submission of other reports or forms regarding abortions,
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REPORTING PROCEDURE
COMPLETION AND SUBMISSION OF REPGRTS

1. Reporting by physician or {acility

The Minnesota Department of Health (MDH), Center for Health Statistics, encourages physicians and facilities to develop internal policies
for the completion and submission of the Report of Induced Abortion, MDH recommends that these policies designate either the physician
or the facility as having the overall responsibility and authority to see that the report is completed and filed on (ime. This may help
prevent duplicate reporting and failure to report. If facilities take the responsibility te report on behalf of their physicians MDH suggests
the following reporting procedure:

* Notify physicians that the facility will be reporting on their behalf.
* Call the Minnesota Center for Health Statistics for assignment of facility reporting codes
and physician reporting codes (See instructions #2-3).

* Assign physician reporting codes to physicians and maintain a list of these assignments,
* Develop efficient procedures for prompt preparation and filing of the reports.

Collect and record the information required by the report.
* Prepare a correct and legible report for each abortion performed.
* Submit the reports to the Miunesota Center for Health Statistics within the time specified by the law.
* Cooperate with the Minnesota Center for Health Statistics concerning queries on report entries.
* Cal! on the Minnesota Center for Health Statistics for advice and assistance when necessary,

[fa facility decides not to report on behall of their physicians, or for physicians who perform induced ahortions outside a hospital,
clinic, or other institution, the physician performing the abortdion is responsible for obtaining a physician reporting code from MDH
{See instruction #3), collecting alt of the necessary data, completing the report, and filing it with the Minnesota Center for Health
Statistics within the time peried specified by law {See instruction £7).

2. Facility reporting codes

All facilities reporting on behalf of physicians must be assigned a reporting code from MDH. This code is in addition to individual
physician reporting codes {See instruction #3). Facilities must submit a name and address 10 receive a facility code. For facilities that
have been reporting to MDH prior to October |, 1998, already have a facility reporting code and may continue to use the same code
for future reporting.

3. Physician reporting codes

All physicians must be assigned a reporting code in order to submit a Report of Induced Abortion. Reports submitted without a
physician reporiing code will be considered incomplete. To obtain a code, physicians, or facilities reporting on behalf of physicians
(See instruction # [}, must call MDH to be assigned one code per physician, MDI will require that a valid mailing address be
provided for the purposes of keying the reporting code, but no other identifying information will be asked or accepted. Addresses
provided may be a business address, or an address established by the physician or facility, such as a PO Box. If [acilities are reporting
on behalf of their physicians, the facility address may be used for the physician address.

4. One report per induced termination of pregnancy
Complete one report for each termination of pregnancy procedure performed.

5. Criterion for a complete report
All items on the report should have a response, even if the response is “0. "None,” “Unknown,” or “Refuse to Answer.”

6. “Reasen for abortion” question

MDH recommends that ftem #21 on the report be reviewed with each patient. All responses can be reviewed with the patient before
completing the question. If this question is transcribed to another piece of paper, or read to the patient, the question must be copied or
read exactly as it is worded on the Report of Induced Abortion. If the patient does not complete the question because she refuses to
answer, then the facility or physician must check the appropriaie response, which is “Refuse to answer.”

7. Method of disposal for fetal remains
Reporters should be informed that this question applies o disposal of fetal remains as defined under MN Statutes §145,1621, subd.2.

8. Submission dates

Reports should be completed and submitted to the Center for Health Statistics as soon as possible following each procedure. MDH
encourages facilities and physicians to submit reports on a monthly basis, but the final date for submitting reports is April 1 of the
following year (e.g., all reports for procedures done in 1998 are due by April 1, 1999). (MN Statutes 1998, §145.411)



11/27/2012 3:28:16 PM
Ramsey County Civil, MN

Filed in Second Judicial District Court

J Hqiyxyg

£08 vi8 €18 vL [4%:1 318 [44 849 9¥9 £585 £y9 G9% [YAS uoseal pealels JayiQ

b6¥ 8L/ 8LL YA 78y te9 059 LOET T£2'T L66 99 ¢389 PSTT 19Mmsue 01
PB5N4al UBLUOM BU] JO UMOWuR

Sp 4 43 ¥z 67 9¢ o7 6 87 61 1t 81 62 SIIeWOUE (23] Ul Palnsal AdueuBalg

LT 14! L1 8 9 £T 6 13 ST 1 T 9 0z uowaung Ajipoq Jolew jo Jusuweieduwl
asned jm Azueudaud panuguod

L12 vZT L8T 134 £9¢ (424 L0V 69t 0zs 0LE 143 86¢ 112 M els 38 S| YieaH [eAsAyd
19¢ rans £V GEE 233 192 £85 909 179 00S ozy 1283 09¢ 3YEIS 1B S| 3eay [euonowy
{6EC  T¥Z'T  TOE'T  ¥T9°7 189 O08ET  S¥Z'T 69S8'T  9IFT ST SOVl ZITT £¥L 8Ll SIY1 1B UBJP|IYD JUBM 10U 530(
9sF'T  6SE€'T  8SZT  IZE'T  9¥S'T  68P'T  £82'T  000'T €88 Li8 [4174 165 09¢€ SUOSes) J1Wauad]
0t ird ) 2 g ¥ I z 7 Y Z T I 1580Ut JO }nsai e sem AcueuBalg
24 vz 97 8¢ 33 139 87 44 87 5¢ vE 43 0t adeJ Jo ynsas e sem AdueuFalyg
T6L'€ p88'T 9v6’t  S98't  196'E  6UB'E  GVE'E  bVe'E 278 076t | ¢Il'e  089°%  iviz doUBISISSY Jljqnd Aq Pied [e301

TT0¢ 010¢ 6007 800¢ £00¢ 900¢Z S00¢ P00C £00¢ rdslers T00¢ {00¢ 6661
33ue1sISSY Jl|qnd AQ pled S2INPan0ld 'UORIOTY 0} uoseay
0T0Z - 666T "2I0SIULIIA Ul UORIOGY PIdnpu|




Filed in Second Judicial District
1422120 528516 PM

Minnesota Health Core Programs

edical Statement

Minnesotz Department of Humean Services

Section 1. Patient Information

PATERNT'S MAME RECIFIEMT 10 MUMBER DATE OF PROCEDURE

STREET ADDRESS

Y

STATE ZIP CODE

Section ll. Physicion Information
The abortion is being performed for the following reason: (please check only one)

)L

b

The woman suffers from a physical disorder, physical injury, or physical illness, including a life-
endangering physical condition caused by or arising from the pregnancy itself, thar would, as certified by
a physician, place the woman in danger of death unless the abortion is performed. (Applies to Medical
Assistance and General Assistance.}

Pregnancy resulted from rape. (Applies to Medical Assistance, General Assistance, and MinnesotaCare.)

L] 3 Pregnancy resulred from incest. (Applies to Medical Assistance, General Assistance, and
MinnesotaCare.}
[ ] 4. Abortion is being done for other health reasons. (Applics o Medical Assistance, and General
Assistance.)
[ ] 5 Abortonis being done to prevent substantal and irreversible impairment of a major bodily function,
(Applies to MinnesotaCare only.)
i 1 6. Continuation of the pregnancy would endanger the woman's life. (Applies to MinnesotaCare only.)
PHYSICIAN'S NAME hPl
OFFICE STREET ADDRESS
cmy STATE | ZIP CODE
PHYSICIAN'S SIGNATURE DATE

PO Box 64893 North » Suint Pendd, Minnesota 35104

Exhibit D

Court



Minnesoia Health Care Programs - Abortion Provider Report

Fee-For-Service Data Only
Final - CY 2006 (All Quarters)
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KEY

ABORTION REASON COBE:

1 ABORT CONSENT YES ENDANGER
Z ABORT CONSENT YES RAPE

3 ABORT CONSENT YES INCEST

4 ABORT CONSENT YES OTHER HLTH

& ABORT CONSENT YES IMPAIRMENT

Abortion Reason Code -~ iCount

i 7
2 14
3 2
4 3914
Total - 3,937
Minnesota Health Care Programs - Abortion Provider Report
Fee-For-Service Data Only

Final - CY 2007 (All Quarters)

Abortion Reason Code Count: " .- ;

2 9
3 2
4 3,903
‘Total .. 3,914
Minnesota Health Care Programs - Abortion Provider Report
Fee-For-Service Data Only

Final - CY 2008 (Al Quarters)

Abortion Reason Code - |Count - 2
1 1
2 11
3 2
4 3,740
Total: 3,754
Minnesota Health Care Programs - Abortion Provider Report
Fee-For-Service Data Only

Final - CY 2009 (All Quarters)

Abortion Reason Code . [Count Ll
1 3
2 4
3 1
4 3,825
T YT
Minnesota Health Care Programs - Abortion Provider Report
Fee-For-Service Data Only

Final - CY 2018 (All Quarters)

Abortior Réason Code . fCount: o o0 s T T
2 9
3 4
a4 3,744
: 3,757

Exhibit E
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