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 1  P R O C E E D I N G S  

 2 JANUARY 22, 2010 8:32 A.M.  

 3  

 4 THE COURT:  Very well.  Good morning, Counsel.

 5 (Counsel greet the Court.)

 6 THE COURT:  Any matters to take up before we hear the

 7 next witness?

 8 Mr. Boutrous.

 9 MR. BOUTROUS:  Yes, Your Honor.  I had a couple of

10 things.

11 First, wanted to inquire of the Court in terms of  the

12 Court's expectations and wishes regarding closing  arguments, in

13 terms of timing and time, and how you'd like to p roceed in that

14 regard for planning purposes.

15 THE COURT:  Sure.  I think that would be well to

16 discuss.

17 My thinking is this.  Given the volume of materia l

18 that has been submitted, I think it would be well , at the

19 conclusion of the evidence, to take a break, to s chedule

20 closing argument sometime in the future, probably  weeks in the

21 future.

22 I think closing argument would be much more

23 productive and useful if I have a chance to go ov er all of this

24 evidence, think about it, tease out some question s that we can

25 discuss in closing argument.
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 1 So postpone closing argument until sometime in th e

 2 future that we can work out consistent with your respective

 3 schedules.  So that's what I would prefer to do, rather than

 4 have closing argument at the close of evidence.

 5 MR. BOUTROUS:  Thank you, Your Honor.

 6 THE COURT:  Does anybody have a problem with that?

 7 MR. OLSON:   No, Your Honor.  That's fine with us.

 8 MR. COOPER:  That's fine with the

 9 defendant-intervenor.

10 THE COURT:  All right.

11 MR. BOUTROUS:  And the -- quick matter, just an

12 exhibit.

13 As you'll recall, Your Honor, we had played porti ons

14 of Dr. Tam's deposition earlier in the case.  And  I had vowed

15 to provide the court reporter and the Court with the excerpts

16 and then the DVD copy of what was played, to ente r into the

17 record as exhibits.  The DVD is PX2542, and the t ranscript

18 excerpts are PX2543.

19 So I would like to have those admitted into evide nce

20 and made part of the record.  And I will give the  --

21 THE COURT:  Very well.

22 (Plaintiffs' Exhibit 2542 and 2543 received in 

23 evidence.) 

24 MR. BOUTROUS:  And then -- one last matter, Your

25 Honor.
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 1 The various exhibits that we had entered into

 2 evidence during Professor Segura's testimony, we had further

 3 discussions with the defendant-intervenors about redactions.

 4 And, as the Court may recall, as to Exhibit 2389,  which was

 5 the -- the e-mail from Mr. Dolejsi, we went ahead  and redacted

 6 it further, to take into account some of the issu es raised.

 7 And then Mr. Pugno asked that we add back in a pa ragraph.

 8 So I now have a version that the parties have agr eed

 9 to.  It's got a lot of redactions.  But the parts  that we had

10 read into the record are now revealed in the docu ment.

11 THE COURT:  Let's see.  This is the document we were

12 dealing with yesterday?

13 MR. BOUTROUS:  This was Wednesday, the first day of

14 Professor Segura's testimony.

15 THE COURT:  I see.  All right.

16 MR. BOUTROUS:  So I would like to provide that to the

17 Court, and have that admitted into evidence in th at version.

18 We will provide electronic copies of that, as wel l.

19 And I believe that's it, in terms of exhibits.  W e

20 may have a few more we are still talking about, t o get

21 agreement on.

22 THE COURT:  I suspect that both sides will want to

23 review the situation with respect to exhibits, be fore we

24 formally close the book on exhibits.

25 MR. BOUTROUS:  Thank you, Your Honor.
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 1 THE COURT:  Yes, Mr. Cooper.

 2 MR. COOPER:  Just one other similar type of item to

 3 bring forward to the Court's attention.

 4 We have now done our counterdesignations with res pect

 5 to the Nathanson and Young depositions, and the d eposition

 6 excerpts that were played the day before yesterda y in court,

 7 and just want the Court to be alerted to that fac t, and our

 8 readiness to present those -- those counter --

 9 THE COURT:  Counterdesignations.

10 MR. COOPER:  Yes, Your Honor.

11 THE COURT:  Mr. Boies.

12 MR. BOIES:   Yes, Your Honor.  We have just received

13 those.  I'm looking through them now.  I know tha t there will

14 be some portions that we will object to as being outside of the

15 scope of any conceivable expertise that the witne ss has.

16 And we can present those to the Court, probably,

17 anytime after the luncheon recess.  I'll be finis hed looking at

18 them by then.

19 THE COURT:  Very well.  That will be fine.

20 But I gather, Mr. Cooper, you're still not going to

21 call those witnesses, Mr. Nathanson and Dr. Young .

22 MR. COOPER:  No, Your Honor, we are not.

23 And we're going to offer these from their deposit ions

24 in reaction and opposition to the excerpts that w ere offered by

25 the plaintiffs, essentially calling these experts  as their own.
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 1 So that will be our -- that will be our purpose.

 2 THE COURT:  That's -- that can be done, and been done

 3 before.

 4 All right.  Now, are we ready for a witness?

 5 MR. BOUTROUS:  Yes, Your Honor.  Plaintiffs now call

 6 Dr. Herek.  And Mr. Dettmer will be conducting th e examination.

 7 THE COURT:  Very well.

 8 MR. DETTMER:  Good morning, Your Honor.  Ethan --

 9 THE COURT:  Good morning, Mr. Dettmer.

10 MR. DETTMER:  Thank you.

11 THE CLERK:   Raise your right hand, please.

12 GREGORY M. HEREK,  

13 called as a witness for the Plaintiffs herein, ha ving been 

14 first duly sworn, was examined and testified as f ollows:   

15 THE WITNESS:  I do.

16 THE CLERK:   Thank you.  State your name, please.

17 THE WITNESS:  My name is Gregory M. Herek, H-e-r-e-k.

18 THE CLERK:   Thank you.

19                        DIRECT EXAMINATION 

20 BY MR. DETTMER:   

21 Q. Good morning, Professor Herek.

22 A. Good morning.

23 Q. Can you please describe for the Court your educatio nal

24 background.

25 A. Yes.  I received my doctorate in social psychology from
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 1 the University of California in 1983.

 2 Q. I'm sorry, what was the field in which you received  your

 3 doctorate?

 4 A. In social psychology, a subdiscipline of psychology .

 5 Q. Can you describe for the Court, briefly, what is so cial

 6 psychology?

 7 A. Social psychology is actually a field that intersec ts

 8 psychology and sociology.  It's the study of huma n behavior and

 9 experiences within a social context.

10 Q. And can you describe for the Court, what was the su bject

11 of your dissertation?

12 A. My dissertation focused on heterosexuals attitudes towards

13 lesbians and gay men.

14 Q. When did you received your Ph.D.?

15 A. In 1983.

16 Q. Did you continue your research after you received y our

17 Ph.D.?

18 A. Yes.  After receiving my Ph.D., I received the

19 postdoctoral fellowship at Yale University, and I  worked there

20 for two years.

21 Q. What was the subject of your research at Yale?

22 A. Well, at Yale, I continued my research from my grad uate

23 school dissertation on attitudes towards lesbians  and gay men.

24 I also expanded my research in looking at attitud es

25 and the stigma attached to HIV and AIDS, which at  that time was
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 1 a relatively new phenomenon in the United States.

 2 And I also studied some other areas as well.

 3 Q. And what did you do after you left Yale?

 4 A. Well, actually, I said I was there for two years.  That

 5 was for my postdoc.  I was invited to stay on for  a year after

 6 I completed my postdoc, and I taught classes at Y ale for one

 7 year.

 8 After that, I was appointed as an assistant profe ssor

 9 at the City University of New York's graduate sch ool, in their

10 program in social and personality psychology.

11 Q. And how long were you at the City University of New  York?

12 A. Three years.

13 Q. And after that, what was your next employment?

14 A. After that, I returned to California.  And I took a

15 position as an associate research psychologist at  the

16 University of California.

17 The research psychologist position is in a series

18 that's parallel to the professor series, but ther e's no

19 teaching involved.  It focuses entirely on resear ch.

20 Q. And did you ever receive tenure at Davis?

21 A. Well, I was an associate research psychologist, and  then

22 promoted to full research psychologist.

23 And then in 1999, I was appointed as a tenured fu ll

24 professor at UC Davis.  And that's been my positi on since then. 

25 Q. And what sort of courses do you teach at Davis?
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 1 A. Right now, I regularly teach a course called "Sexua l

 2 Orientation and Prejudice," which is a course tha t deals with a

 3 variety of topics related to sexual orientation, as well as to

 4 societal stigma and individual prejudice based on  sexual

 5 orientation.

 6 I also regularly teach a graduate methods course,  in

 7 which I teach students the methodological techniq ues 

 8 associated with conducting survey and questionnai re research.

 9 I also teach an undergraduate version of that cou rse.

10 And I teach occasional seminars on various topics ,

11 including topics relating to sexual orientation a nd to stigma

12 and prejudice.

13 Q. Now, do you have exhibit binders up there?  I'm sor ry?

14 A. I don't believe I do.

15 Q. I'm sorry.

16 MR. DETTMER:  Your Honor, may I approach?

17 THE COURT:  You may.

18 MR. DETTMER:  My apologies, Your Honor.

19 BY MR. DETTMER:   

20 Q. Professor Herek, if you could please turn to 2326 i n that

21 binder.

22 MR. DETTMER:  It's in the second volume, Your Honor.

23 THE COURT:  What's the number, again?

24 MR. DETTMER:  2326.

25 THE COURT:  2326?
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 1 MR. DETTMER:  Yes, sir.  Yes, Your Honor.

 2 BY MR. DETTMER:   

 3 Q. Professor Herek, what is that document, Exhibit 232 6?

 4 A. This is my curriculum vitae.

 5 Q. Okay.

 6 MR. DETTMER:  Your Honor, we would move Exhibit 2326

 7 into evidence.

 8 MR. NIELSON:   No objection.

 9 THE COURT:  Very well.

10 (Plaintiffs' Exhibit 2326 received in evidence.) 

11 BY MR. DETTMER:   

12 Q. Now, Professor Herek, have you served on the editor ial

13 board of any peer-reviewed journals?

14 A. Yes, I serve on several editorial boards.

15 Q. What type of journals do you serve on the editorial  board?

16 A. Well, there are a variety.  And they are listed in the

17 vitae.

18 For example, I'm on the editorial board of a jour nal

19 called Basic and Applied Social Psychology, which, as the name

20 suggests is a social psychological research journ al.

21 I am on the board of the Journal of Sex Research,

22 which is an interdisciplinary research journal de voted to

23 issues around sexuality.

24 And there are several others that are also listed  in

25 the vitae.
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 1 Q. Are you a member of any professional associations?

 2 A. Yes.  I'm a member and a fellow of the American

 3 Psychological Association, the Association for ps ychological

 4 Science, the Society for Experimental Social Psyc hology, and

 5 several other associations that are also listed i n my vitae.

 6 Q. Professor Herek, have you authored any scholarly wr iting

 7 in your subject matter?

 8 A. Yes, I have.

 9 Q. Can you describe, briefly, the types of writings yo u've

10 authored.

11 A. Well, I've published approximately 100 articles and

12 chapters in journals and edited volumes that cove r topics

13 related to sexual orientation, stigma, prejudice,  and related

14 topics.

15 Q. Have you received grant funding for your research?

16 A. Yes, I have.

17 Q. About how much and from where?

18 A. Well, over the course of my career, I've received i n

19 excess of $5 million in grant funding.  Most of i t from the

20 National Institutes of Health.

21 MR. DETTMER:  Your Honor, the plaintiffs would tender

22 Dr. Herek as an expert on social psychology, with  a focus on

23 sexual orientation and stigma.

24 THE COURT:  Very well.  Any voir dire?

25 MR. NIELSON:   No objection.
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 1 THE COURT:  Very well.  You may proceed, Mr. Dettmer.

 2 MR. DETTMER:  Thank you, Your Honor.

 3 BY MR. DETTMER:   

 4 Q. Professor Herek, do you intend to offer any opinion s in

 5 this matter?

 6 A. Yes, I do.

 7 Q. And what opinions do you intoned offer?

 8 A. I intend to offer opinions concerning the nature of  sexual

 9 orientation and how it is understood in the field s of

10 psychology and psychiatry today; about the amenab ility of

11 sexual orientation to change through intervention s and --

12 through various intervention techniques; and the nature of

13 stigma and prejudice as they relate to sexual ori entation and

14 as they are related to Proposition 8.

15 Q. Now, Professor Herek, I've given the court reporter  a copy

16 of a list of the exhibits that are in your binder s there.

17 MR. DETTMER:  And I'd like, if I may, Your Honor, to

18 offer you a copy as well.  And if I may approach Dr. Herek.

19 Your Honor, may I approach?

20 THE COURT:  You may.

21 MR. DETTMER:  I've handed Professor Herek a list of

22 exhibits that are in the binders in front of him.

23 And just for the sake of efficiency, I've run the se

24 exhibits by Mr. Nielson.  And I understand that t hey will have

25 no objection to the admission of these documents.
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 1 MR. NIELSON:   That is correct, Your Honor.

 2 THE COURT:  Very well.  Appreciate your cooperation.

 3 (Plaintiffs' Exhibits 764, 884, 885, 886, 887, 88 8, 

 4 889, 894, 898, 901, 902, 903, 906, 907, 911, 912,  

 5 915, 916, 917, 918, 919, 920, 924, 925, 928, 929,  

 6 930, 931, 932, 933, 936, 940, 945, 946, 947, 949,  

 7 953, 954, 956, 957, 958, 959, 963, 970, 971, 2265 , 

 8 2326, 2338, 2350, 2563, 2564, 2565 and 2567 recei ved 

 9 in evidence.) 

10 MR. DETTMER:  Thank you, Your Honor.

11 BY MR. DETTMER:   

12 Q. Now, Professor Herek, I know you've had a chance to  look

13 at this list before, but with the exception of fi ve exhibits

14 listed there, 2265, 2563, 2564, 2565 and 2567, ar e those

15 exhibits documents or studies that you've relied on in reaching

16 your opinions in this case?

17 A. I believe so.  But could you say the numbers one mo re

18 time.

19 Q. Certainly.  The exhibits I'm excepting are 2265, 25 63 --

20 A. 2265.  Oh, I see.  Okay.  Sorry.

21 Q. That's quite all right.  2564, 2565 and 2567.

22 With the exception of those five documents, are t he

23 exhibits listed there the exhibits among the docu ments you've

24 relied on in reaching your opinions in this case?

25 A. I believe 2350 is not one that I relied on.
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 1 Q. Thank you.  Any other exceptions to that?

 2 A. I don't think so.

 3 Q. Now, turning to your opinions, Dr. Herek, can you d escribe

 4 for the Court, what is sexual orientation?

 5 A. Sexual orientation is a term that we use to describ e an

 6 enduring sexual, romantic, or intensely affection al attraction

 7 to men, to women, or to both men and women.

 8 It's also used to refer to an identity or a sense  of

 9 self that is based on one's enduring patterns of attraction.

10 And it's also sometimes used to describe an endur ing pattern of

11 behavior.  So, sexual behaviors with men, with wo men, or with

12 both men and women.

13 Q. You've described three different aspects of that

14 definition.  Can you give examples of how those a spects are

15 used in different context?

16 A. Well, researchers use them in different context dep ending

17 upon their focus in a particular research study.

18 So, for example, in public health research, it's

19 often the case that the focus is on, say, sexuall y-transmitted

20 diseases or other aspects of sexual behavior.  So  in that

21 context, sexual orientation is often defined in o perational

22 terms, according to patterns of sexual behavior.

23 In other areas we might be interested in looking at,

24 for example, the effects of discrimination on peo ple who are

25 lesbian, gay, or bisexual.  In that context, we w ould probably
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 1 focus on identity, on terms that people use to id entify

 2 themselves in terms of their sexual orientation.

 3 So it really varies, somewhat, depending upon the

 4 research context.

 5 Q. Now, that's a definition used by researchers and ex perts

 6 in the field.

 7 Do you, in your research, ask ordinary laypeople

 8 about their own sexual orientation?

 9 A. Yes.  I've done that frequently.

10 Q. Do you find that ordinary people have an understand ing of

11 their own sexual orientation?

12 A. Well, when -- when I ask the question and when othe r

13 researchers ask the question in surveys, we typic ally don't use

14 terms like "sexual orientation" because that has a technical

15 quality to it.  And we don't expect people to nec essarily know

16 that specific term.

17 So what we typically do is to ask people if they are

18 heterosexual or straight, gay, lesbian, or bisexu al.  And

19 that's a question people generally are able to an swer fairly

20 easily.

21 THE COURT:  I gather, when you say "ordinary people"

22 you mean people without professional training?

23 MR. DETTMER:  That's correct, Your Honor.  People

24 outside the field of Professor Herek's expertise.

25
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 1 BY MR. DETTMER:   

 2 Q. Professor Herek, where do relationships fit into wh at

 3 we've been discussing?

 4 A. Well, you know, really, sexual orientation is at it s heart

 5 a relational construct, because it is all about a  relationship

 6 of some sort between one individual and another, and a

 7 relationship that is defined by the sex of the tw o persons

 8 involved, whether male and female, male and male,  female and

 9 female.

10 It is -- whether we are talking about behavior or

11 attraction or identity, it is really about the fu ndamental

12 relationships that people form to meet their need s for intimacy

13 and attachment.

14 Q. And why are these issues important, in your view?

15 A. Well, because those -- those sorts of relationships , that

16 need for intimacy, that need for attachment, is a  very core

17 part of the human experience, and a very fundamen tal need that

18 people have.

19 Q. Switching to a different topic, is homosexuality

20 considered a mental disorder?

21 A. No.

22 Q. And why do you say that?

23 A. Well, the American Psychiatric Association, the Ame rican

24 Psychological Association, and other of the -- of  the major

25 professional mental health associations, have all  gone on
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 1 record affirming that homosexuality is a normal e xpression of

 2 sexuality, that it is not in any way a form of pa thology.

 3 Q. Does homosexuality have any impact on one's ability  to

 4 contribute to society?

 5 A. There's no inherent relationship between a person's  sexual

 6 orientation and their ability to be productive an d contributing

 7 members of society, to be happy, to lead a fulfil ling life.

 8 Q. Has homosexuality ever, in the past, been seen as a  mental

 9 disorder?

10 A. Yes.

11 Q. Okay.  And can you describe the history of that?

12 A. Well, if we go back to the early part of the 20th c entury,

13 we see that there was a great deal of discussion and debate.

14 In 1952, the American Psychiatric Association cre ated

15 its first official roster of mental illnesses.  I t was called

16 the Diagnostic and Statistical Manual of Mental Disorders, or

17 the DSM for short.

18 And homosexuality was included in that first edit ion

19 of the DSM.  Over time, that inclusion was disput ed, and there

20 were many challenges to it such that by 1973, jus t about 20

21 years later, the American Psychiatric Association  removed

22 homosexuality from its DSM.

23 And shortly after that, the American Psychologica l

24 Association went on record strongly supporting th e decision by

25 the Psychiatric Association.
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 1 Q. Thank you.

 2 If I could ask you, in the first volume of your

 3 exhibits there, to turn to Exhibit 885.  That's P X885.  Can you

 4 please tell the Court what this document is?

 5 A. This is a copy of that first Diagnostic and Statistical

 6 Manual of Mental Disorders, that was published in 1952.

 7 Q. Could you please turn to pages 38 and 39.  Under th e

 8 heading -- sorry.  I'll wait until you get there.

 9 Under the heading "Sexual Deviation" is that what

10 you've been referring to?

11 A. Right.  This is one of the subheadings under "Socio pathic

12 Personality Disturbance," and sexual deviation in cludes

13 homosexuality as a diagnosis.

14 Q. Now, if I could ask you, then, to turn earlier in t hat

15 same volume to page 76 -- I'm sorry, to Exhibit 7 64.

16 THE COURT:  74?

17 MR. DETTMER:  764, Your Honor.

18 BY MR. DETTMER:   

19 Q. Professor Herek, if you could please describe for t he

20 Court what this document is.

21 A. Well, this is the policy statement that I was refer ring to

22 earlier, when I said that the American Psychologi cal

23 Association had endorsed the action by the psychi atrists.

24 This was their resolution that was passed by the

25 council of representatives, which is their legisl ative body, in
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 1 1975, affirming that:  

 2 "Homosexuality per se implies no impairment

 3 in judgment, stability, reliability, or

 4 general social and vocational capabilities."

 5 And it goes on to say that:  

 6 "The American Psychological Association urges

 7 all mental health professionals to take the

 8 lead in removing the stigma of mental illness

 9 that has long been associated with homosexual

10 orientations."

11 Q. And do you understand that position that you've jus t read

12 to still be the position of the American Psycholo gical

13 Association?

14 A. Yes.  In fact, the APA has reaffirmed that position  in

15 several subsequent resolutions.

16 Q. Now --

17 THE COURT:  What led to the change?

18 THE WITNESS:  To the change in 1973?

19 THE COURT:  Yes.

20 THE WITNESS:  With the psychiatrists?  Well, that's a

21 long story, I think.

22 THE COURT:  Well, we're here for those.

23 (Laughter) 

24 THE WITNESS:  Okay.  

25 There was a great deal of debate and argument abo ut
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 1 it.  It's, perhaps, instructive to ask how homose xuality got in

 2 the DSM in the first place.  And it turns out tha t there was

 3 not a great deal of empirical data to support it.

 4 It actually reflected more common knowledge and

 5 assumption among many psychiatrists in the 1940s and 1950s.

 6 In the -- by the 1970s, that common wisdom was be ing

 7 challenged both in the form of empirical research  that was

 8 showing that there certainly were people who were  homosexual,

 9 who were very well-adjusted; and other than the l abel of being

10 homosexual, showed no indication that they were s uffering from

11 any sort of mental disorder.

12 And there was also a change in the culture that w as

13 leading many individuals and institutions to reth ink their

14 previous positions about homosexuality.  And that  included

15 psychiatrists and psychologists.

16 Those events and patterns sort of culminated in 1 973,

17 when the board of directors of the American Psych iatric

18 Association voted to -- to remove homosexuality f rom the DSM

19 based on their understanding of the empirical res earch as it

20 existed at that time.

21 THE COURT:  So you're saying that the position that's

22 reflected in the first DSM, Plaintiffs' Exhibit 8 85, was not

23 based upon empiricism, but that the change reflec ted in Exhibit

24 764, the statement in 1975, was based upon empiri cal evidence;

25 is that a fair statement?
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 1 THE WITNESS:  That's a fair statement.  And I would

 2 say that it was not only empirical data.  There w ere -- the

 3 times had changed.  And there was a new perspecti ve that no

 4 longer viewed homosexuality as this necessarily b ad thing, this

 5 thing that was necessarily indicative of mental i llness.

 6 But there were also empirical studies that had be en

 7 conducted, that had failed to support the view of  homosexuality

 8 as a mental illness.

 9 I would also just point out, this resolution is t he

10 one passed by the psychologists in '75.  They wer e endorsing

11 the resolution by the psychiatrists, which was in  '73.

12 THE COURT:  Thank you, Mr. Dettmer.

13 MR. DETTMER:  Thank you, Your Honor.

14 BY MR. DETTMER:   

15 Q. Moving to a slightly different topic, Professor Her ek.

16 Do people choose their sexual orientation?

17 A. Well, I've conducted research that -- in which I fo und

18 that the vast majority of lesbians and gay men, a nd most

19 bisexuals as well, when asked if they feel that t hey -- how

20 much choice they've had been their sexual orienta tion, about

21 being gay or lesbian or bisexual, say that they h ave

22 experienced no choice or very little choice about  that.

23 Q. Are you familiar with the terms "reparative therapy " or

24 "sexual-orientation-change therapy"?

25 A. I am familiar with those terms.
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 1 Q. Can you explain what those terms mean?

 2 A. Well, those are terms that are used to refer to var ious

 3 types of interventions that are intended to alter  a person's

 4 sexual orientation, to change them from becoming homosexual

 5 into heterosexual.

 6 Q. Have those types of therapies been found to be effe ctive?

 7 A. Uhm, well, before I answer that, it's -- it's usefu l,

 8 maybe, to say what constitutes effectiveness or h ow we think

 9 about effectiveness.

10 When we use the word "effective" in connection wi th

11 therapeutic interventions, what we mean is -- exc use me, what

12 we mean is that an intervention or a therapy has been shown to

13 consistently work, to consistently produce the ou tcome that

14 it's supposed to produce in the population for wh ich it is

15 designed, and that it does so without causing har m to the

16 individuals involved.

17 And with those standards, no, various reparative

18 therapies or sexual-orientation-change therapies have not been

19 found to be effective.

20 Q. Has the American Psychological Association taken a stand

21 on these types of therapies?

22 A. Yes, it has.

23 Q. And can you describe how it came to take a stand on  those.

24 A. Well, these therapies have been around for a long t ime.

25 And there's been a great deal of discussion and d ebate about
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 1 them.

 2 The APA has considered them a number of times.  M ost

 3 recently, it convened a task force.  I believe th e task force

 4 was convened in 2008 or 2009.  It produced its re port in 2009.

 5 But this was a task force that was given the task  of

 6 evaluating the current status of these therapies,  and to

 7 produce a report advising the Association on thei r

 8 effectiveness, their safety, and -- and whether o r not they

 9 should be used.

10 Q. And what were the conclusions reached as a result o f those

11 studies?

12 A. Well, the -- the task force did a very thorough rev iew of

13 the research literature, and, first of all, found  that there

14 were actually not very many high-quality studies that had been

15 conducted that could actually speak to the effect iveness of

16 these therapies.

17 But when one looks at the studies that are availa ble

18 and that have used the methods of sufficient qual ity, what one

19 finds is that they are of very limited effectiven ess and are

20 also potentially associated with some harms to in dividuals.

21 Q. If I could ask you to turn to Exhibit 888 in your f irst

22 binder.

23 MR. DETTMER:  And, also, if we could have -- I'd like

24 to publish a first demonstrative, Your Honor.

25 (Document displayed) 
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 1 BY MR. DETTMER:   

 2 Q. Professor Herek, could you please tell the Court wh at

 3 Exhibit 888 is.

 4 A. Well, this is the cover of the report from the task  force

 5 that I just mentioned.

 6 Q. And 888 in your binder is -- can you describe what that --

 7 A. I'm sorry.  It's the report of the American Psychol ogical

 8 Association Task Force on Appropriate Therapeutic  Responses to

 9 Sexual Orientation.  And, yes, the entire report is here in the

10 binder.

11 Q. Okay.  If we could move to the next demonstrative, please.

12 If you look on pages 2 to 3 of Exhibit 888, do yo u

13 find the conclusion here of -- of the task force?

14 A. Yes.

15 Q. And do you mind reading that, please, into the reco rd.

16 It's also on your screen there.

17 A. Okay.  It's easier to read it from the screen.

18 "Enduring change to an individual's sexual

19 orientation is uncommon.  The participants in

20 this body of research continued to experience

21 same-sex attractions following SOCE" -- an

22 acronym for sexual-orientation-change

23 efforts --  "and did not report significant

24 change to other-sex attractions that could be

25 empirically validated, though some showed
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 1 lessened physiological arousal to all sexual

 2 stimuli.  Compelling evidence of decreased

 3 same-sex sexual behavior and of engagement in

 4 sexual behavior with the other sex was rare.

 5 "Few studies provided strong evidence that

 6 any changes produced in laboratory conditions

 7 translated to daily life.  Thus, the results

 8 of scientifically valid research indicate

 9 that it is unlikely that individuals will be

10 able to reduce same-sex attractions or

11 increase other-sex sexual attractions through

12 SOCE."

13 Q. Thank you.

14 Are these conclusions consistent with your own

15 opinion?

16 A. Yes.

17 Q. Do you know whether the task force made any conclus ions

18 with respect to the safety of these types of ther apies?

19 A. Well, the task force pointed out that just as there  are

20 problems with the research on the effectiveness w hich make it

21 difficult to say that there is a cause-and-effect  relationship

22 between any changes that occurred in -- and the a ctual

23 participation in the therapy, they also found tha t there were

24 many anecdotal reports of individuals who felt th at they had

25 experienced harm related to these therapies.
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 1 There were some instances in those rigorous

 2 experimental studies that did document individual s experiencing

 3 harm in the form of, say, depression or anxiety p roblems.

 4 There were also self-reports of individuals who s aid

 5 that they felt that they had been harmed by the t herapies.  But

 6 I would hasten to point out that those are self-r eports of

 7 people's perceptions.  And so to show that they a ctually

 8 experienced those harms as a result of the therap y is somewhat

 9 tenuous.  We can't assume that that's absolutely true.  But

10 there have been those reports of harm.

11 Q. Is a mental health professional or a scholar in the  mental

12 health field more concerned about self-reports of  harm as

13 opposed to self-reports of other types of instanc es?  

14 A. Well, I would say we give great weight to concerns about

15 harm.

16 One of the first things you want to do with any s ort

17 of intervention, whether it's pharmaceutical or t herapy, is to

18 make sure that it doesn't harm people.  So, in a sense, I would

19 say there's a lower bar for concerns about harm t o individuals.

20 And so we would take very seriously those

21 self-reports of people feeling that they had expe rienced harm

22 as a result of these therapies, and would certain ly want to

23 evaluate them carefully.

24 Q. Do you know whether the American Psychological Asso ciation

25 adopted any resolutions based on this work?
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 1 A. Yes, there was a resolution that was adopted in res ponse

 2 to the task force report.

 3 Q. I'd ask you to turn to page 120 of this exhibit, 88 8.

 4 (Document displayed.) 

 5 And on page 120, do you see that these are

 6 resolutions that you were referring to?

 7 A. Yes.  Yes.  This is the text of the resolution that  was

 8 adopted by the American Psychological Association .

 9 Q. And, just for the record, could you read the -- the  two

10 operative resolutions there, that are on the scre en?

11 A. (As read) 

12 "Be it further resolved that, the American

13 Psychological Association reaffirms its

14 position that homosexuality per se is not a

15 mental disorder, and opposes portrayals of

16 sexual minority youths and adults as mentally

17 ill due to their sexual orientation.

18 "Be it further resolved that, the American

19 Psychological Association concludes that

20 there is insufficient evidence to support the

21 use of psychological interventions to change

22 sexual orientation."

23 Q. Now, are these conclusions consistent with your own

24 opinions?

25 A. Uhm, yes.
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 1 Q. Are you aware of any other major mental health

 2 organizations that have endorsed the use of these  therapies?

 3 A. That have endorsed them, no.

 4 Q. Are there specific concerns surrounding these types  of

 5 therapies when -- when used with adolescents?

 6 A. I think there's a concerned when they're used with anyone,

 7 but adolescents are a special case for a variety of reasons.

 8 Adolescents are at a very formative stage in life

 9 where they are typically just developing their se xual -- their

10 sexuality.  And, also, adolescents are frequently  in a fairly

11 vulnerable situation, in terms of not being in co mplete control

12 of their lives.

13 And there's a concern that has been expressed by the

14 American Psychological Association in, actually, a previous

15 resolution to this one, that they were concerned that

16 adolescents who went through these interventions might often

17 not be able to provide true informed consent; tha t they might

18 actually be coerced into going through these inte rventions; and

19 that that could be especially harmful to the adol escent person.

20 Also, it's important to realize that the underlyi ng

21 assumption of these therapies tends to be that th ere's

22 something wrong; that homosexuality is a mental i llness; that

23 it's something that needs to be cured or somethin g that needs

24 to be fixed or repaired.

25 And that, of course, is completely inconsistent w ith
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 1 the stance of the American Psychological Associat ion, the

 2 American Psychiatric Association, and other profe ssional

 3 organizations in this area.

 4 And so they have pointed out that this message mi ght

 5 be especially harmful to transmit to adolescents who are just

 6 in the formative stage of their sexuality.

 7 Q. Could I ask you to turn to Exhibit 2338, which is i n the

 8 smaller binder there.

 9 (Document displayed.) 

10 Do you know what that document is, Professor Here k?

11 A. Yes.  This is a pamphlet called, "Just the Facts ab out

12 Sexual Orientation and Youth:  A Primer for Princ ipals,

13 Educators and School Personnel," that was created  by and

14 cosponsored by a number of mental health associat ions, as well

15 as some teacher and school professional associati ons.

16 Q. All right.  And looking at the first page of that

17 document, it lists the -- the organizations that endorse this

18 publication --

19 A. Yes.

20 Q. -- is that right?

21 The American Academy of Pediatrics.  American

22 Association of School Administrators.  American C ounseling

23 Association.  American Federation of Teachers.  A merican

24 Psychological Association.  American School Couns elor

25 Association.  American School Health Association.   Interfaith
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 1 Alliance Foundation.  National Association of Sch ool

 2 Psychologists.  National Association of Secondary  School

 3 Principals.  National Association of Social Worke rs.  National

 4 Education Association.  And the School Social Wor k Association

 5 of America.

 6 Is that consistent with your understanding of who 's

 7 endorsed this particular publication?

 8 A. Yes.

 9 Q. And if you turn to page 14 of this document.  I'm s orry,

10 it's not page 14.

11 (Document displayed) 

12 A. No, I don't think it's 14.

13 Q. My apologies.  Page 1 of this document -- my apolog ies.

14 I'm going to start over.  Page 5 lists the conclu sion here, and

15 the findings of these organizations.

16 MR. DETTMER:  Excuse me, Your Honor.

17 BY MR. DETTMER:   

18 Q. Could you read, please, the findings of these

19 organizations as set forth in this document.

20 A. (As read) 

21 "Despite the general consensus of major

22 medical, health, and mental health

23 professions that both heterosexuality and

24 homosexuality are normal expressions of human

25 sexuality, efforts to change through therapy
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 1 have been adopted by some political and

 2 religious organizations and aggressively

 3 promoted to the public.  However, such

 4 efforts have serious potential to harm young

 5 people because they present the view that the

 6 sexual orientation of lesbian, gay, and

 7 bisexual youth is a mental illness or

 8 disorder, and they often frame the inability

 9 to change one's sexual orientation as a

10 personal and moral failure."

11 Q. Are these findings consistent with your own opinion ?

12 A. Yes.

13 Q. Now, I'd like to change to a different topic.

14 Do you understand, Professor Herek, that gay men and

15 lesbians can actually get married in California t oday?

16 A. Well, they can marry someone of the other sex.

17 Q. Is that a realistic option for gay men or lesbians?

18 A. For the vast majority of gay men and lesbians, that 's not

19 a realistic option.

20 Q. And why do you say that?

21 A. Well, as I said earlier, sexual orientation is real ly

22 about the relationships that an individual forms.   It really

23 defines the universe of people with whom one is g oing to be

24 able to form the sort of intimate, committed rela tionship that

25 would be the basis for marriage.
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 1 Q. Despite that, have gay men and lesbians gotten marr ied to

 2 people of the opposite sex?

 3 A. Yes, yes they have.

 4 Q. Do you know of reasons why that happens?

 5 A. Well, there's a variety of reasons why it's happene d.

 6 We know that, in some cases, people have gotten

 7 married at a time in life when they really hadn't  quite

 8 understood their own sexuality, and it was only a fter being

 9 married sometime later that they realized that th ey themselves

10 were gay or lesbian.

11 In other cases, people might have known or at lea st

12 had strong suspicions that they were gay or lesbi an at the time

13 that they married, but they married because they were subjected

14 to intense social pressures to do so, because the y hoped that,

15 perhaps, by marrying this would change them, they  would become

16 heterosexual as a result; that this would somehow , you know,

17 help them to not be gay anymore.

18 There are a variety of reasons.  Those are just a  few

19 examples.

20 Q. Is this a problem with those sorts of marriages, wi th gay

21 men and lesbians marrying somebody of the opposit e sex?

22 A. Well, it's certainly not the case that all of those

23 marriages dissolve.  But many of them do.  And ma ny of them

24 experience considerable problems, just because of  the fact that

25 one of the partners is -- is gay or lesbian.
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 1 It certainly -- especially, if it's something whi ch

 2 is typically the case, that the spouse, the other  spouse, did

 3 not know when they went into the marriage.

 4 It is likely to create a great deal of conflict a nd

 5 tension in the relationship and -- and is just go ing to create

 6 many, many problems.  Not only for the couple, bu t, also, if

 7 they have children, perhaps for the children, for  the other

 8 members of the -- of their extended families, for  their

 9 friends.  It's a ripple effect.  It can create pr oblems for all

10 sorts of different people.

11 Q. Now, do you understand that lesbians and gay men in

12 California who are in a same-sex relationship can  enter into

13 domestic partnerships?

14 A. Yes.

15 Q. Do you understand that domestic partnerships have m ost of

16 the same rights and privileges as marriage?

17 A. It's my understanding that domestic partners in Cal ifornia

18 have virtually all the same rights and privileges  as married

19 couples.

20 Q. So is all we're talking about a word?  Is the only

21 difference that we're talking about here between the word

22 "marriage" and "domestic partnership"?

23 A. I would say it's not simply a word, no.

24 Q. Why do you say that?

25 A. Well, I think that if we -- if we look at, for exam ple,
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 1 public opinion data, what we see is that there's a sizable

 2 proportion of the public, both in California and in the

 3 United States, who say that they are willing to l et same-sex

 4 couples have domestic partnerships or civil union s or some --

 5 something that gives them the benefits of marriag e without

 6 calling it marriage.

 7 And, yet, they are not -- they are willing to ext end

 8 those benefits, but they are not willing to exten d marriage to

 9 same-sex couples, which suggests that in the mind s of a large

10 number of -- of Americans, there is some distinct ion between

11 domestic partnerships and marriage; that it's not  simply a

12 word, that there's more to it than that.

13 I think, also, if we look at the recent history o f

14 California, when it became possible for same-sex couples to

15 marry, thousands of them did.  And many of those who did were

16 domestic partners.  So, clearly, they thought the re was

17 something different about getting married.

18 And I would say that just the fact that we're her e

19 today suggests that this is more than just a word ; that

20 there's, clearly, a great deal of strong feeling and emotion

21 about the difference between marriage and domesti c

22 partnerships.

23 Q. Does marriage encourage the stability of a relation ship?

24 A. Uhm, yes, it does.

25 Q. And why do you say that?
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 1 A. Well, researchers who look at -- at committed

 2 relationships usually think of -- of the factors that

 3 contribute to long-term commitment and stability in terms of

 4 both the rewards that the relationship has and th e barriers to

 5 leaving, barriers to dissolution.

 6 So, on the one hand, people are brought together and

 7 stay together for positive reasons.  They -- they  like and love

 8 their partner.  They enjoy being with their partn er.  They

 9 experience many positive things as a result of be ing with that

10 person.

11 But when people are married, there are also a num ber

12 of barriers that make it not an easy thing to sim ply dissolve

13 the marriage.  And these refer to both legal barr iers as well

14 as to social barriers.

15 For example, the expectations of family and frien ds,

16 the idea that their -- the members of their commu nity, the

17 members of their family, their friends circles ar e likely to be

18 hoping and pulling for a couple to stay together,  to stay

19 married.

20 There are -- there are many other sorts of barrie rs

21 to dissolution that exist with marriage.  And the  point about

22 that is that we -- we know that relationships are  more likely

23 to be stable and enduring when they are based pri marily on

24 rewards, on those positive things that people get .

25 But the barriers can be an incentive or encourage ment
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 1 for individuals who might be going through a roug h patch to try

 2 to resolve those problems, to try to work things out rather

 3 than separating.  And it may well be the case tha t they do get

 4 through that rough patch, and they are able to ma intain the

 5 marriage over the long-term.  And so, in that sen se, these

 6 barriers can be helpful in maintaining the stabil ity of the

 7 relationship.

 8 Q. Do domestic partnerships create those same barriers ?

 9 A. Uhm, I -- we're -- we're lacking in a great deal of

10 empirical data.  But I would say, no, domestic pa rtnerships are

11 not perceived in the same way as marriage is, in terms of those

12 barriers.

13 Q. And have you seen illustrations of that observation  with

14 respect to domestic partnerships in California?

15 A. Well, I think one -- one interesting example that

16 illustrates that fact is that in 2004, the Califo rnia

17 legislature enacted legislation that -- that incr eased the

18 benefits and responsibilities associated with dom estic

19 partnership.  And what that meant was that there were going to

20 be changes of all sorts associated with being a d omestic

21 partner.

22 And in 2004 -- that law was going to go into effe ct

23 the beginning of 2005.

24 In 2004, the California Secretary of State mailed  a

25 letter to all registered domestic partners in the  state,
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 1 advising them of these changes, and, in essence, saying you

 2 should consider whether or not you want to dissol ve your

 3 domestic partnership in light of these changes th at are going

 4 to occur in the law, which may have an impact on you,

 5 especially a financial impact.

 6 I find it difficult to imagine that if there were

 7 changes in the tax laws that were going to affect  married

 8 couples, that you would have the state government  sending

 9 letters to people suggesting that they consider w hether or not

10 they want to get divorced before this new law goe s into effect.

11 I think that -- that letter just illustrates the way

12 in which domestic partnerships are viewed differe ntly than

13 marriage.

14 Q. If I could ask you to turn to Exhibit 2265 in your binder,

15 please.  It's the second binder.

16 Is that the letter you're referring to,

17 Professor Herek?

18 A. Yes.

19 Q. Do you know whether domestic partnerships were, in fact,

20 dissolved in California as a result of this?

21 A. Well, yes.  The -- some researchers at UCLA were tr acking

22 the number of dissolutions of domestic partnershi ps.

23 And it's very interesting.  What they found was t hat

24 there was an increase in domestic partnership dis solutions

25 leading up to the end of 2004.
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 1 And, in fact, in December of 2004, there was a hu ge

 2 spike in the number of domestic partnerships that  were

 3 dissolved in California, presumably in anticipati on of this new

 4 law, and perhaps in response to this letter that was sent from

 5 the Secretary of State.

 6 Q. Do you know whether there's empirical study of that ?

 7 A. Yeah, the UCLA researchers that I was mentioning ha d

 8 actually tracked that.

 9 Q. Could you turn to Exhibit 909, please, in your bind er.

10 A. Okay.

11 Q. Is this the study you are referring to?

12 A. Yes.

13 (Document displayed) 

14 Q. And figure 9 in this exhibit, which is on page 15, do you

15 know what that -- what that figure portrays?

16 A. Yeah.  This is -- this is a bar chart that -- that shows

17 what I was describing a minute ago.

18 What you see is that -- these are the -- the numb er

19 of monthly dissolutions of domestic partnerships in California

20 through the last half of 2004, and the beginning of 2005.

21 And where you see that -- that very tall bar, wit h

22 "1188" above it, that was the number of dissoluti ons in

23 December, right before the new law went into effe ct.

24 And what you see is, it's a pretty dramatic spike

25 right there.
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 1 Q. Now, are you aware of any studies that have been do ne of

 2 the effect of actually getting married for same-s ex couples?

 3 A. Well, you know, this is a fairly new phenomenon.  A nd so

 4 there -- there isn't a great deal of empirical da ta on married

 5 same-sex couples.

 6 I am familiar with one study that was conducted b y

 7 the Massachusetts Department of Public Health or the state

 8 Department of Public Health, in which they asked a number of

 9 questions of Massachusetts married couples, same- sex married

10 couples, about their experiences and their impres sions of their

11 marriage.

12 Q. Do you know what the conclusions were of that --

13 A. Well, I think that one -- there were a number of di fferent

14 conclusions in the study.

15 I think the one that was very interesting, and

16 perhaps relevant to what I was just saying, is th at most of the

17 couples, in excess of 70 percent of the couples, said that as a

18 result of getting married they felt that their co mmitment to

19 their relationship had strengthened.

20 Q. Now, switching topics, are you familiar with the te rm

21 "stigma"?

22 A. Yes, I'm very familiar with that term.

23 Q. What does that term mean?

24 A. Well, stigma is a kind of shared cultural knowledge .

25 It's knowledge about particular characteristics o r



HEREK - DIRECT EXAMINATION / DETTMER   2051

 1 attributes or groups that are viewed negatively b y the society,

 2 such that the members of those groups or individu als with those

 3 characteristics or attributes are devalued.  They 're looked

 4 down upon.  And they're treated differently, such  that they end

 5 up having less control over the course of their o wn lives, less

 6 influence over others, less access to the valued resources of

 7 society, all of which are what we think of as pow er.  So they

 8 have less power than other individuals.

 9 Q. Are you familiar with the term "structural stigma"?

10 A. Yes.

11 Q. And what does that term mean?

12 A. Well, structural stigma is a term that we use in co ntrast

13 to individual manifestations of stigma.  So those  -- that

14 cultural belief, that shared knowledge about cert ain groups

15 being devalued can be expressed by individuals th rough

16 ostracism, negative statements, even violence and

17 discrimination.

18 But there are also -- stigma is also manifested i n

19 the institutions of society, in which case it doe sn't matter

20 who the particular individuals are who are inhabi ting that

21 institution at the time.  This is just part of th e institution

22 itself.

23 So, for example, a good example of structural sti gma

24 is the law, the legal institutions that designate  certain

25 groups as lacking certain resources relative to o thers.  That's
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 1 an instance of structural stigma.

 2 Q. Are gay men and lesbians stigmatized today?

 3 A. Yes.

 4 Q. Why do you say that?

 5 A. Well, we have a great deal of research showing that

 6 lesbians and gay men face stigma.

 7 We know that, looking at national survey data, th at

 8 there are large numbers of people who will say th at they have

 9 negative feelings towards lesbians and gay men; t hat they --

10 even that they feel disgusted by lesbians and gay  men.

11 We have instances of discrimination and violence

12 against people who are lesbian and gay.

13 The FBI and the State of California both track ha te

14 crimes perpetrated against people because of thei r sexual

15 orientation.

16 In a national survey study that I conducted with a

17 nationally representative sample of lesbian, gay,  and bisexual

18 adults, I found that roughly one in five of peopl e in the

19 sample had experienced some sort of violence base d on their

20 sexual orientation in the course of their lifetim e.

21 And a slightly lower percentage of lesbians and g ay

22 men had experienced some sort of discrimination, for example,

23 in employment, at some time during their lifetime .

24 We see instances of violence and harassment in th e

25 public schools against children and youth who are  perceived as
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 1 being gay or lesbian.

 2 And I think, too, at a sort of intuitive level, I

 3 think that most people understand that if two men  were to walk

 4 down the street holding hands, in many places tha t that would

 5 elicit a great deal of negative reaction.  And th at's an

 6 instance of the sort of stigma that I think every one is aware

 7 of, that is faced by people who are lesbian or ga y.

 8 Q. How is structural stigma related to the instances o f

 9 discrimination or harassment or violence that you 've mentioned?

10 A. Well, as I mentioned a moment ago, those are -- tho se are

11 individual manifestations, individuals carrying o ut those acts.

12 But they do that within a context, within a broad er social

13 context.

14 And structural stigma basically provides that

15 context.  It identifies which members of society are devalued.

16 And, in a sense, it gives a level of permission t o denigrate or

17 attack particular groups, or members who are perc eived to be

18 members of particular groups in society.

19 Q. Does the stigma that you've described extend beyond  just

20 gay men and lesbians, to same-sex relationships?

21 A. Oh, yes, yes.  And, in fact, in some psychological

22 research, where for various methodological reason s the

23 researchers wanted to ascertain reactions based o n visual

24 images rather than on words or descriptions, they  have

25 sometimes used photographs of same-sex couples, a nd used that
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 1 as a way of conveying the idea of homosexuality o r gay men and

 2 lesbians.

 3 And what they found is that they get substantiall y

 4 more negative reactions to those photographs of s ame-sex

 5 couples than they do to photographs of people in different-sex

 6 couples.

 7 Q. Is Proposition 8 an instance of structural stigma?

 8 A. Well, by definition, it is, yes.  It's part of the legal

 9 system.  And it differentiates people in same-sex  relationships

10 from -- from those in heterosexual relationships.   So in a

11 definitional sense, yes.

12 Q. Now, I want to go back, actually, to some of your e arlier

13 testimony and ask you a couple of follow-up quest ions about

14 just one -- one aspect of your testimony earlier.

15 Do you remember earlier I had asked you if people

16 chose their sexual orientation?

17 A. Yes.

18 Q. And you had described some research that you did

19 surrounding that.

20 A. Yes.

21 Q. Can I ask you a couple of follow-up questions about  that?

22 A. Sure.

23 Q. Could you look at Exhibit 928 in your binder.

24 A. Yes.

25 Q. Can you explain what this document is?
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 1 A. Well, this is a paper that I published with two col leagues

 2 in the Journal of Counseling Psychology in 2009.

 3 Q. And does this document contain some of the findings  that

 4 you had described about people's perception of th eir own sexual

 5 orientation?

 6 A. Yeah.  As -- as part of this, the study that's desc ribed

 7 in this paper, we asked members of a community sa mple that we

 8 had collected in the Sacramento area -- it was ap proximately

 9 2200 people.  Among other things, we asked them q uestions about

10 the extent to which they -- how much choice they felt they had

11 about being lesbian or gay or bisexual.

12 And on page 39 of the paper, there is a table tha t

13 reports the frequencies of responses to this.  An d so, for

14 purposes of the study, these were referred to as essentialist

15 beliefs.

16           (Reporter interrupts.) 

17 A. Essentialist beliefs.  

18 And what you see there is that, among the gay men ,

19 87 percent said they experienced no choice or onl y a little

20 choice about their sexual orientation, compared t o 13 percent

21 who said they felt they had some choice, a fair a mount of

22 choice, or a lot of choice.

23 Among lesbians, it was 70 percent who said no cho ice

24 or very little.

25 Among bisexual men, it was 59 percent who said no
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 1 choice or a little.  

 2 And among bisexual women, it was 45 percent.

 3 Q. Thank you.

 4 And you also mentioned that you have a more recen t

 5 study that addresses the same topic; is that righ t?

 6 A. Yes.

 7 Q. And can you turn to Exhibit 930 in your binder.

 8 A. Yes.

 9 Q. Is that the more recent study that you've referred to?

10 A. Yes.

11 Q. And can you describe, briefly, the findings on that  topic

12 in this -- in this study.

13 A. Yes.  This is a -- by the way, this is a study that  has

14 been accepted for publication, but it hasn't yet been

15 published.  So this is sort of a manuscript versi on of it.

16 But on page 33 of the manuscript -- oops, no, sor ry,

17 that's the wrong page.

18 On page 27 of the manuscript, you see that the

19 percentages are reported there for a similar ques tion.  In that

20 group, in that -- in that table, you see that 88 percent of

21 men -- of gay men said they had no choice at all,  with

22 approximately 7 percent saying they had a small a mount of

23 choice.

24 For lesbians, it's about 68 percent saying no cho ice

25 at all, and another 15 percent saying a small amo unt of choice.
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 1 For bisexual men, it's about 38 percent and

 2 22 percent.

 3 And for bisexual women, it's about 40 percent and

 4 15 percent, saying no choice or a small amount of  choice.

 5 Q. Now, are you aware of any empirical studies in whic h

 6 heterosexual men and women were asked about their  sexual

 7 orientation?

 8 A. Uhm, no, I'm not.

 9 Q. Do you have any sense, based on your research, of w hat

10 heterosexual men and women do believe about their  sexual

11 orientation?

12 A. Well, I think it would be a reasonable hypothesis t o say

13 that, probably, most heterosexual men and women, if they were

14 asked the question and if they thought about it, would probably

15 report that they similarly don't experience -- th ey don't feel

16 that they made a choice to be heterosexual.

17 But that's a hypothesis.  I don't have data that

18 would show that.

19 Q. Now, let me just finish, turning back to the topic we were

20 last on, regarding structural stigma in Propositi on 8.  And I'm

21 sorry to go out of order here.

22 There was testimony in this case -- and I'll ask to

23 have it put up on the screen -- from a woman who was married in

24 San Francisco in 2004, and whose marriage was lat er

25 invalidated.
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 1 (Document displayed) 

 2 I'll just read it for the record.  This is the

 3 testimony of Helen Zia in this trial.  It says:  

 4 "We -- for a brief moment in time, we

 5 experienced a feeling of what equality is.

 6 But instead of having to go to the fountain

 7 that is just for gay and lesbian people, here

 8 we could go to the fountain that formerly

 9 said heterosexuals only.  And we tasted the

10 water that was sweeter there.  And our

11 families experienced that."

12 Does this testimony speak to the effect of stigma , in

13 your view?

14 A. Well, I think that what she highlights there is thi s sense

15 of having felt different.

16 One of the leading writers in the area of stigma,

17 characterized stigma as an undesired differentnes s.  And I

18 would say that this -- this is an illustration of  how someone

19 who is in a stigmatized group has that feeling of  being

20 different in an undesired way.

21 And what she seems to be expressing here is that

22 there was a brief time, in 2004, when she felt th at that

23 difference had been removed.  And -- and -- and t hat felt,

24 obviously, very good to her.

25 MR. DETTMER:  Your Honor, I have no more questions at
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 1 this time.

 2 THE COURT:  Very well.  Mr. Nielson, would you like

 3 to cross-examine?

 4 MR. NIELSON:   Yes, Your Honor.

 5 Your Honor, I believe that our paralegal is getti ng

 6 the witness binders, if you could --

 7 THE COURT:  More binders.

 8 MR. NIELSON:   Yes, more binders.

 9 Your Honor, permission to approach.

10 THE COURT:  Yes, indeed.

11 MR. NIELSON:   Thank you.

12 Good morning, Your Honor.

13                        CROSS EXAMINATION 

14 BY MR. NIELSON:   

15 Q. Good morning, Professor Herek.

16 A. Good morning.

17 Q. I would first like to -- Professor Herek, I would f irst

18 like to discuss your opinion regarding the defini tion of sexual

19 orientation --

20 A. Okay.

21 Q. -- you've offered.

22 Now, social scientists conceive of sexual orienta tion

23 as a complex, multi-faceted phenomenon in --

24           (Reporter interrupts.) 

25 THE COURT:  Keep your voice up, Counsel.
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 1 MR. NIELSON:   Yes.  I apologize.

 2 BY MR. NIELSON:   

 3 Q. Professor Herek, social scientists conceive of sexu al

 4 orientation as a complex, multi-faceted phenomeno n, and

 5 operationalize it in a variety of ways, correct?

 6 A. That is correct.

 7 Q. And most social and behavioral research has assesse d

 8 sexual orientation in terms of attraction, behavi or, or

 9 identity, or some combination of these constructs , correct?

10 A. That is correct.

11 Q. Now, in this case, you have said that, as commonly used,

12 sexual orientation refers to an enduring pattern or disposition

13 to experience sexual, affectional, or romantic de sires for and

14 attractions to men, women, or both sexes, correct ?

15 A. It also refers to patterns of sexual behavior and

16 identities.  But, yes, also the patterns of attra ction.

17 Q. Okay.  Thank you.

18 And, specifically with respect to the enduring

19 pattern of affections, an "enduring pattern" refe rs to

20 something that goes beyond a momentary experience  that is not

21 repeated again in an individual's life.

22 So we are talking about something that has at lea st

23 some consistency over a period of time, correct?

24 A. That is correct.

25 Q. But how long a period of time is not something that  you
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 1 think is specified by people who use that term, c orrect?

 2 A. I would say that there's a general understanding th at

 3 we're not talking about fleeting experiences, or experiences

 4 that are specific to a very particular situation;  but something

 5 that constitutes an important period of one's lif e.

 6 Q. So you think what you see is that when you actually  look

 7 at people's behavior and experiences, these are f eelings and

 8 attractions that endure over a significant portio n of time,

 9 beyond a few days, beyond a week, some period of time in the

10 individual's life, correct?

11 A. That's correct.

12 Q. And the term "sexual orientation" is also used to r efer to

13 an individual's sense of personal and social iden tity, based on

14 those desires and attractions, behaviors expressi ng them, and

15 membership in the community of others who share t hem, correct?

16 A. Yes.

17 Q. And there may be a distinction between social and p ersonal

18 identity, correct?

19 A. Uhm, yes.  Sometimes we think of personal identity as

20 being something that is -- well, actually, it's e asier to start

21 with social identity.

22 Social identity is an identity that is based on a

23 collective membership, a membership in a larger c ommunity.

24 Personal identity can focus more on an individual 's

25 own personal life, on their idiosyncratic charact eristics, on
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 1 their specific relationships with other people.

 2 And so both of those types of identity can be

 3 involved in sexual orientation.

 4 Q. All right.  Thank you.

 5 So, specifically, it's also possible with a perso nal

 6 identity that an individual does not really feel that he or she

 7 is part of this larger collectivity, and that sim ply not --

 8 this is simply not a group with which he or she i dentifies,

 9 correct?

10 A. Some people can experience their sexual orientation  as a

11 purely personal thing, and not feel a great sense  of membership

12 in or affinity with a larger gay or lesbian or bi sexual

13 community.

14 Q. So, in that case, the individual might feel that he  or she

15 doesn't want to be treated as a member of the gro up; that he or

16 she wants to be understood as an individual.  But ,

17 nevertheless, has a personal identity, that it's related to his

18 or her sexual orientation, correct?

19 A. Some people don't feel comfortable being subsumed i nto a

20 collectivity and so they -- they prefer to be tho ught of just

21 as an individual, yes.

22 Q. Thank you.

23 Now, you use the word "gay" to refer collectively  to

24 men and women whose social identity is based on t heir

25 homosexual orientation; that is, their sexual, af fectional, or
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 1 romantic attraction primarily to members of their  own sex.

 2 Correct?

 3 A. I frequently use the word "gay."

 4 Sometimes, in talking about women who are homosex ual

 5 in their sexual orientation, I use the word "lesb ian."  That is

 6 sometimes a preferred term for women.

 7 And sometimes I and other writers or researchers in

 8 this area will refer to "lesbian and gay" to make  it explicit

 9 that we're including both men and women in that g roup.

10 Q. Right.  Other than preference of the individual, do  you

11 have a distinction between gay and lesbian, other  than the

12 preference and the fact that "gay" could be used to refer to

13 both sexes?

14 A. Well, "gay" can be used to refer to both sexes.

15 There are some women who are lesbians who prefer not

16 to use that term for themselves.  But it is somet imes used

17 generically, yes.

18 Q. Thank you.

19 And an individual can label himself "gay" and yet  not

20 necessarily feel that he is part of what is somet imes called

21 the gay community, correct?

22 A. Uhm, that would be an instance where the individual  feels

23 a personal identity based on his presumed homosex uality, but

24 doesn't have that sense of collective belonging.

25 Q. Okay.  Thank you.
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 1 And it could be that an individual's social ident ity

 2 is very much tied to being gay.  But it may be th at it is not,

 3 correct?

 4 A. I'm sorry.  Could you -- I didn't quite understand that

 5 question.

 6 Q. Yes.  It could be that an individual's social ident ity is

 7 very much tied to being gay.  But it could be tha t it is not,

 8 correct?

 9 A. So, some individuals do have a very strong social i dentity

10 as part of -- being a part of that collectivity, and others do

11 not.  That's correct.

12 Q. Thank you.

13 And although it's often discussed in terms of thr ee

14 categories, sexual orientation ranges along a con tinuum from

15 exclusively heterosexual to exclusively homosexua l, correct?

16 A. Well, this is a way of thinking about sexual orient ation

17 or, rather, sexuality, that goes back at least to  the days of

18 Alfred Kinsey, in which he talked about a continu um, ranging

19 from exclusively homosexual in behaviors or attra ctions, to

20 exclusively heterosexual in behaviors and attract ions.  

21 And, so, it's generally assumed that that continu um

22 exists; although, in practice, we generally refer  to three

23 distinct groups:  Homosexuals, heterosexual, and bisexuals.

24 Q. All right.  But do you believe that sexual orientat ion

25 ranges along a continuum, from exclusively hetero sexual to
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 1 exclusively homosexual?

 2 A. Well, I believe that can be a very useful way of th inking

 3 about sexual orientation, yes.

 4 Q. Okay.  Thank you.

 5 Could you turn to tab 1 in the witness binder I g ave

 6 you.

 7 Now, this is a copy of the expert report that you

 8 filed in this case, correct?

 9 A. Yes.

10 Q. And could you turn to paragraph 21.  It's on page 6 .  And

11 in the third sentence of paragraph 21 you write, quote:  

12 "Although sexual orientation ranges along a

13 continuum from exclusively heterosexual to

14 exclusively homosexual, it is use usually

15 discussed in terms of three categories."

16 And then you list the categories of: heterosexual ,

17 homosexual, and bisexual, correct?

18 A. That's correct.

19 Q. So you explicitly did offer that opinion in this ca se,

20 correct?

21 A. Yes.

22 Q. Okay.  Thank you.

23 Now, sexual orientation is always defined in

24 relational terms, and necessarily involves relati onships with

25 other individuals, correct?
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 1 A. Yes.

 2 Q. And sexual orientation is generally a characteristi c that

 3 is not immediately obvious from simply looking at  a person,

 4 correct?

 5 A. In most instances, a person's sexual orientation is  not

 6 readily apparent just from looking at them.  Unle ss, of course,

 7 the person is wearing some item of apparel or a b utton or

 8 something that identifies them.

 9 But, in general, no, it's not immediately evident

10 what a person's sexual orientation is.

11 Q. All right.  Thank you.

12 Professor Herek, could you please turn to tab 5 i n

13 the witness binder.  And you'll find a document t hat's

14 premarked PX0198.  Could you identify this docume nt?

15 A. Yes.  This is an entry I wrote for the Encyclopedia  of

16 Psychology on the term "homosexuality."

17 Q. Thank you.

18 MR. NIELSON:   And, Your Honor, this was on the list,

19 I believe, of exhibits that plaintiff offered.  S o I believe

20 it's already in evidence.

21 THE COURT:  Very well.

22 BY MR. NIELSON:   

23 Q. All right.  On page 149, at the very beginning of t he

24 article you write, quote:

25 "Homosexuality encompasses a variety of
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 1 phenomena related to same-sex sexual

 2 orientation.  Although definitions of the

 3 term often focus mainly on sexual acts and

 4 attractions between persons of the same

 5 biological sex, homosexuality also refers to

 6 patterns of same-sex romantic and emotional

 7 bonding, identities and communities based on

 8 same-sex desires and relationships, and the

 9 shared culture created by those communities."

10 Correct?

11 A. That's what I wrote.

12 Q. And do you consider -- did you consider these defin itions

13 of homosexuality in forming your opinion regardin g the nature

14 and definition of sexual orientation in this case ?

15 A. I'm sorry, did I --

16 Q. Did you consider these definitions of homosexuality  in

17 forming your opinions that you've offered in this  case?

18 A. Uhm, yes.

19 Q. Okay.  Thank you.

20 Now, in the next column on page 149, you write:

21 "Homosexuality has at least five different

22 components."

23 Correct?

24 A. Correct.

25 Q. And then you list these.  And they are in the bold
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 1 headings continuing down the page as, first, "Sex ual Attraction

 2 and Desire," then "Sexual Behavior," then "Identi ties," then,

 3 turning on the next page, "Relationships and Fami lies," and,

 4 then, on the next page "Communities," correct?

 5 A. Right.

 6 Q. And did you consider these components of homosexual ity

 7 when forming your opinions regarding the nature a nd definition

 8 of sexual orientation in this case?

 9 A. Yes, I did.

10 Q. All right.  Now, homosexuality is usually understoo d as a

11 counterpart to heterosexuality, with bisexual app lied to

12 individuals who manifest both heterosexual and ho mosexual

13 behavior or attraction, correct?

14 A. Yes.  And usually we reserve that for people who ma nifest

15 what is called a significant amount of attraction  or behavior

16 with both sexes.

17 Q. All right.  Thank you for that clarification.

18 And such labels, referring back to heterosexualit y,

19 bisexuality, and homosexuality, represent an

20 oversimplification, correct?

21 A. Well, they can in some cases, yes.

22 Q. All right.  Please look at page 149 of this exhibit , in

23 the second paragraph.  And the first two sentence s, the first

24 sentence reads:

25 "Homosexuality is usually understood as the
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 1 counterpart to heterosexuality, with

 2 bisexuality applied to individuals who

 3 manifest both heterosexual and homosexual

 4 behavior or attraction.  Such labels,

 5 however, represent an oversimplification."

 6 Correct, that's what you wrote in this article?

 7 A. And then I went on to explain that although most pe ople

 8 are consistent or display consistency in terms of  their

 9 behaviors and attractions and identities, there a re some people

10 who don't.

11 So we do see instances where people may express a

12 particular attraction, but don't necessarily have  sexual

13 behavior that conforms to that attraction.  Or th ere are other

14 ways in which those don't always overlap.

15 Q. So not all people display consistency among their s exual

16 feelings, behavior, and identity, correct?

17 A. That is correct.

18 Q. All right.  Professor Herek, please turn to tab 6 i n the

19 witness binder.

20 You will find here a exhibit premarked PX919.  An d

21 can you identify this document?

22 A. This is another encyclopedia entry.  This is from The

23 Corsini Encyclopedia of Psychology and Behavioral Science, the

24 third edition.

25 Q. Thank you.  And, again, this is one you wrote?
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 1 A. Correct.

 2 MR. NIELSON:   Your Honor, again, I believe this is on

 3 the plaintiffs' list that they offered this morni ng.  So I

 4 believe it's already in.

 5 THE COURT:  Very well.

 6 BY MR. NIELSON:   

 7 Q. Now, at the start of the document you write, quote:   

 8 "Homosexuality refers to sexual behaviors,

 9 desires, attractions, and relationships among

10 people of the same sex, as well as to the

11 culture, identities and communities

12 associated with them."

13 Correct?

14 A. Correct.

15 Q. Now, not all people with homosexual attractions dev elop a

16 gay or lesbian identity, correct?

17 A. Not all people -- correct, not all people with homo sexual

18 attractions identify as lesbian or gay.

19 Q. Thank you.

20 And not all people who identify themselves as gay

21 engage in homosexual acts, correct?

22 A. This is true for both heterosexuals and homosexuals  and

23 bisexuals.

24 Q. Many men, for example, regularly have sex with othe r men,

25 but, nevertheless, label themselves as gay or -- excuse me.
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 1 Many men, for example, regularly have sex with ot her

 2 men, but never label themselves as gay or bisexua l, correct?

 3 A. This is a phenomenon that has been observed, yes.

 4 Q. Thank you.

 5 Please turn to tab 7 in the witness binder.  You' ll

 6 find a document premarked PX926.  Professor Herek , can you

 7 identify this document?

 8 A. This is a -- an entry or a paper that I coauthored with

 9 Dr. Linda Garnets, for the Annual Review of the Clinical

10 Psychology.  The title is "sexual Orientation and Mental

11 Health."

12 Q. Thank you.

13 MR. NIELSON:   Now, Your Honor, I believe PX926 is

14 already in evidence, but if it is not I would lik e to offer it.

15 THE COURT:  I assume without objection.

16 MR. DETTMER:  We have no objection, Your Honor.

17 THE COURT:  Very well.

18 MR. NIELSON:   Okay.  Thank you.

19 BY MR. NIELSON:   

20 Q. On page 355, under the heading "Historical Backgrou nd," it

21 says, quote:

22 "Historically speaking, sexual orientation is

23 a fairly new construct.  Although

24 heterosexual and homosexual behaviors have

25 ubiquitous across human societies, notions of
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 1 'the homosexual' and 'the heterosexual' - as

 2 well as the very idea that individuals can be

 3 defined in terms of their sexual attractions

 4 and behaviors - emerged in medical discourse

 5 only in the 19th century."

 6 Is that correct?

 7 A. If we go back in time, what we see is that these id eas of

 8 homosexuality and heterosexuality are probably --  did probably

 9 emerge in medical discourse in the 19th century.  They may have

10 existed somewhat earlier than that, in other type s of -- of

11 understanding.  But, yeah, that is where we see t hem emerge in

12 the medical discourse.

13 Q. All right.  Now, as we discussed earlier, in most

14 empirical research, sexual orientation has been d efined in

15 terms of sexual attraction, sexual behavior, or s elf-labeling

16 as gay, lesbian, or bisexual, correct?

17 A. Or, perhaps, as a combination of those in various w ays.

18 Q. Or some combination.  Thank you.

19 And because individuals are not always consistent ly

20 heterosexual or homosexual across these dimension s, research

21 participants who are categorized as heterosexual by one

22 criterion might have been classified as homosexua l or bisexual

23 if a different operational definition had been em ployed

24 correct?

25 A. The data indicates that there are at least some peo ple for
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 1 whom that would be the case, that -- that we -- a lthough, we

 2 see that the vast majority of people are consiste nt in their

 3 behavior, their identity, and their attractions, it is the case

 4 that there are some who are not.

 5 And, so, it's true that there would be some

 6 differences in classification for that -- that sm all group of

 7 individuals.

 8 Q. All right.  Thank you.

 9 Please turn to 362.  And it's the very bottom of the

10 page.  And I'm going to read there, starting at t he bottom and

11 then continuing over to 363.  And, in fact, it's the sentence

12 that starts at the very bottom of the second colu mn.  Can you

13 see that?  I'll read it.

14 A. Okay.

15 Q. It is:

16 "Indeed, two leading researchers in this area

17 estimated that only half of the individuals

18 who report sexual contact with a same-sex

19 adult actually identify as lesbian, gay, or

20 bisexual."

21 Correct?

22 A. I was pointing that out in the context of saying th at

23 there are -- there can be limitations for researc h that

24 combines all sexual minority respondents into jus t one group of

25 non-heterosexual, because that undifferentiated c ategory
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 1 inevitably includes not only individuals who have  this

 2 collective sexual orientation identity, but it al so includes

 3 people who regard their sexuality in purely perso nal terms, and

 4 perhaps only who engage occasionally in homosexua l behavior,

 5 without having any corresponding identity.

 6 Q. And that would be personal identity or social ident ity;

 7 would it not?

 8 A. Possibly.

 9 Q. Okay.  And in the next sentence you write:  

10 "Consistent with this observation, the

11 proportion of adults who identified as gay,

12 lesbian, or bisexual in a 2000 national

13 probability sample was roughly the same as

14 the proportion who reported same-sex behavior

15 but identified as heterosexual."

16 Correct?

17 A. That's what I wrote.

18 Q. So, essentially, equal-size groups of adults report ing

19 same-sex behavior, half of them identifying as ga y, lesbian, or

20 bisexual, half identifying as heterosexual, corre ct?

21 A. Uhm, I believe so.  I have to say I -- this is a st udy by

22 Drabble, et al.  And I haven't looked at that stu dy recently,

23 but I assume that I was -- that I said it correct ly when we

24 wrote it here.

25 Q. All right.  Thank you.



HEREK - CROSS EXAMINATION /  NIELSON   2075

 1 And did you consider these statistics in forming your

 2 opinions in this case?

 3 A. This -- which statistics?

 4 Q. The ones we just read.

 5 A. About the relative numbers of people in various gro ups?

 6 Q. Correct.

 7 A. They -- I certainly am aware of them.  I'm not reca lling a

 8 specific instance in which I used them in writing  my report,

 9 for example.

10 Q. All right.  So you may not have cited them, but you  were

11 aware of them?

12 A. I have been aware of them, yes.

13 Q. Okay.  Thank you.

14 Now, the -- now, the world in which today's sexua l

15 minority youth come to understand their sexual or ientation is

16 vastly different from that of previous generation s, correct?

17 A. I would say that the world is vastly different from

18 previous generations in all sorts of respects.

19 Q. All right.  Thank you.

20 And, indeed, not all manifestations of same-sex

21 sexuality among contemporary youth are adequately  accounted for

22 by the labels "gay," "lesbian" and "bisexual," an d the

23 identities associated with them, correct?

24 A. Well, for example, among youth, we see an embracing  of the

25 term "queer."  And people will use that as a self -descriptor.
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 1 And that, of course, was a label of derision that  was

 2 frequently used against a person who was perceive d to be

 3 homosexual.

 4 Younger people have embraced that term, and use i t

 5 now as an identity label.  So that's an instance where a term

 6 like "gay," "lesbian" or "bisexual" may not be so  applicable if

 7 an individual self-identifies as "queer."

 8 Q. So do you agree with the statement that not all

 9 manifestations of same-sex sexuality among contem porary youth

10 are adequately accounted for by the labels "gay,"  "lesbian,"

11 and "bisexual"?

12 A. I believe I wrote that statement, yes.

13 Q. Okay.  Thank you.

14 All right.  Please turn to tab 8 in the witness

15 binder.  And you will find a document premarked P X917.  And,

16 Professor Herek, can you identify this document?

17 A. This is a chapter from a book that I co-edited back  in the

18 1990s.  The book was on social science research r elative to the

19 question of lesbian and gay personnel in the U.S.  military.

20 And this was a chapter that I wrote, "Why Tell If

21 You're Not asked?  Self-Disclosure, Intergroup Co ntact, and

22 Heterosexuals' Attitudes Towards Lesbians and Gay  Men."

23 MR. NIELSON:   Thank you.  

24 Your Honor, again, I believe this is on the list that

25 plaintiffs submitted this morning, so I believe i t's already
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 1 been admitted.

 2 THE COURT:  But if not, I assume there is no

 3 objection.

 4 MR. DETTMER:  No objection.

 5 MR. NIELSON:   If not, I would like to move it into

 6 evidence, yes.

 7 THE COURT:  Very well.

 8 BY MR. NIELSON:   

 9 Q. Now, please turn to page 201.  And there's a headin g in

10 the second column called, "Sexual Orientation, He terosexuality,

11 and Homosexuality."

12 THE COURT:  By the way, 926 was not offered, I

13 believe.

14 MR. NIELSON:   I believe 926 was admitted a previous

15 day.

16 THE COURT:  Oh.

17 MR. NIELSON:   If it was not, I would like to move

18 into evidence.

19 THE COURT:  Not with this witness.

20 THE WITNESS:  Not with this witness, correct.

21 THE COURT:  All right.

22 MR. NIELSON:   And I apologize for not clarifying

23 that.

24 BY MR. NIELSON:   

25 Q. So --
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 1 THE COURT:  Sorry for the interruption.

 2 MR. NIELSON:   No, no.  Thank you for the -- for that.

 3 BY MR. NIELSON:   

 4 Q. All right.  On the second column you write:

 5 "Although heterosexual and homosexual

 6 behaviors alike have been common throughout

 7 human history the ways in which cultures" -- 

 8           (Reporter interrupts.) 

 9 Okay.  

10 "Although heterosexual and homosexual

11 behaviors alike have been common throughout

12 human history, ways in which cultures have

13 made sense of these behaviors and the rules

14 governing them have varied widely."

15 Is that correct?

16 A. I would say that, as with all sorts of phenomena, r ace,

17 ethnicity, social class, and sexuality, that that 's correct.

18 Q. Okay.  Thank you.

19 And in the United States today, human sexuality h as

20 been popularly understood in terms of the dichoto my between two

21 types of people: those who are attracted to their  same gender,

22 homosexuals, and those who are attracted to the o ther gender,

23 heterosexuals, correct?

24 A. Well, except I believe that the sentence began, "Fo r at

25 least a century in the United States and Europe.. ."



HEREK - CROSS EXAMINATION /  NIELSON   2079

 1 Q. Okay.

 2 A. And then the part you read.

 3 Q. But do you agree that in the United States today, t hat's

 4 true?

 5 A. Well, I would say that the dichotomy has yielded to

 6 something of a trichotomy, in that bisexuals are now much more

 7 widely recognized, really, just in the last few d ecades, than

 8 was the case before that.

 9 Q. All right.  Thank you for that clarification.

10 Now, this classification system differs from othe r

11 possible ways of understanding sexuality, in that  its focus is

12 on the individual rather than the behavior, corre ct?

13 A. I'm sorry.  I lost my place here.

14 Q. This classification system differs from other possi ble

15 ways --

16 A. Okay.

17 Q. -- of understanding sexuality in that its focus is on the

18 individual rather than the behavior, correct?

19 A. Yes.

20 Q. And instead of conceiving of people as capable of a  wide

21 range of sexual attractions and behaviors, the

22 heterosexual-homosexual dichotomy creates two ide al types that,

23 depending on the individual, correspond more or l ess to actual

24 experience and behavior, correct?

25 A. Well, again, I would say that there has been the ex pansion
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 1 in the last few decades of a greater recognition of bisexuality

 2 being another -- another type, if you will, that is related to

 3 sexuality.

 4 Q. All right.  Would you agree with the statement that  the

 5 heterosexual-bisexual-homosexuality trichotomy cr eates three

 6 ideal types that, depending on the individual, co rresponds more

 7 or less to actual experience and behavior?

 8 A. And I would point out, I'm using "type" here or "id eal

 9 type --"

10 Q. Yes.

11 A. -- in the social science sense, which means that th is is

12 a -- something of a construct.  This is a categor y.  And, so,

13 yes.

14 Q. Okay.  Thank you.

15 And by a "construct" or a "category," that's what  you

16 mean when you say that, depending on the individu al, it may

17 correspond more or less to actual experience and behavior,

18 correct?

19 A. By saying "ideal type," I didn't want you to think that I

20 was somehow saying this is how it should be, or t his is the

21 ideal we should strive for.

22 But, rather, these are -- there's a sort of clean ,

23 clear distinction between all individuals accordi ng to this

24 dichotomy or trichotomy.  And that's what's meant  by "ideal

25 type."
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 1 Q. Thank you.

 2 Now, defining oneself personally and socially as

 3 "gay" or "lesbian," or more recently "queer," pro vides entry to

 4 alternative communities that have developed in th e

 5 United States and elsewhere, correct?

 6 A. I'm sorry.  Are you still reading from this?  I los t where

 7 you are, if you are, if you're reading from it.

 8 Q. Well, I'm not reading from that paragraph.

 9 A. Okay.

10 Q. I'm asking you a question.

11 A. I'm sorry.  I thought we were just reading through.   I'm

12 sorry, could you -- 

13 Q. Defining oneself personally and socially as "gay" o r

14 "lesbian," or more recently "queer," provides ent ry into

15 alternative communities that have developed in th e

16 United States and elsewhere, correct?

17 A. Yes.

18 Q. Thank you.

19 Now, would I -- if you would, please, turn to tab  10

20 in the witness binder, Professor Herek.

21 And you'll see here in the binder select pages fr om a

22 book that we have designated as DIX2654.  And I h ave a physical

23 copy of the book here in the courtroom, if you wo uld like to

24 look at that.  But these are the pages that I'm g oing to look

25 at.
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 1 MR. NIELSON:   Your Honor, should I -- do I need to

 2 show him the book, or is this sufficient?

 3 THE COURT:  Well, let's let the witness make that

 4 decision.

 5 THE WITNESS:  I would like to see the book because,

 6 actually, I don't recognize this.

 7 MR. NIELSON:   All right.  Just a moment, if you

 8 would.

 9 (Pause)

10 Your Honor, permission to approach the witness.

11 THE COURT:  Of course.

12 MR. DETTMER:  Your Honor, if we could get a copy, as

13 well.

14 THE COURT:  Do you have a copy for counsel?

15 MR. NIELSON:   I don't have an extra copy.  The

16 discussion that we are going to use is all reprod uced in the

17 exhibit book.

18 THE COURT:  Well, let's try a question, and take it

19 one step at a time.

20 MR. NIELSON:   Okay.  Thank you.

21 BY MR. NIELSON:   

22 Q. Can you identify that document, Professor Herek?

23 A. No, I can't.  I've never seen it before.

24 Q. Are you familiar with Professor Badgett?

25 A. I know Professor Badgett.
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 1 Q. And she is the editor of this book, correct?

 2 A. It's edited by M.V. Lee Badgett and Jefferson Frank .

 3 Q. And that Lee Badgett is Professor Badgett that we a re

 4 speaking of, correct?  

 5 A. Yes.

 6 Q. Okay.  Thank you.

 7 And if you turn to page 21, it's reproduced in th e

 8 binder.  Or you can turn in the book, if you woul d prefer.

 9 We are in a chapter of that book that's written b y

10 Professor Badgett called "Discrimination Based on  Sexual

11 Orientation.  A Review of the Literature in Econo mics and

12 Beyond."  Can you see that?

13 A. Yes.

14 Q. Okay.  Thank you.

15 And as, again, you're familiar with

16 Professor Badgett?

17 A. I am familiar with Professor Badgett.  I have never  read

18 this article, to the best of my knowledge.

19 MR. NIELSON:   Your Honor, I would like to offer this

20 into evidence, Exhibit DIX2654.

21 THE COURT:  It's under tab 10?

22 MR. NIELSON:   That's correct.

23 THE COURT:  Well, why don't you ask a question,

24 since --

25 MR. NIELSON:   All right.
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 1 THE COURT:  -- this hasn't, apparently, been provided

 2 to your opposing counsel before now.  Why don't w e --

 3 MR. NIELSON:   We designated this as an exhibit some

 4 time ago.  And we've -- with books on both sides we've -- we've

 5 identified the books, I believe.

 6 For copyright reasons, we haven't attempted to ma ke

 7 complete photocopies of the books, and just give them as PDFs.

 8 And I believe that's true across the board for bo th sides, Your

 9 Honor.

10 THE COURT:  Fair enough.  Let's try a question --

11 MR. NIELSON:   Okay.

12 THE COURT:  -- and see whether we can put this

13 particular book or document or excerpt to a quest ion to the

14 witness.

15 MR. NIELSON:   All right.  We will do that.

16 BY MR. NIELSON:   

17 Q. Please look at page 21.  Professor Badgett writes, on --

18 it's on the first full paragraph:

19 "The first complication is defining what one

20 means by 'sexual orientation' or being gay,

21 lesbian, bisexual, or heterosexual.

22 Sexuality encompasses several potentially

23 distinct dimensions of human behavior,

24 attraction, and personal identity, as decades

25 of research on human sexuality has shown."
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 1 Do you agree that sexual orientation encompasses

 2 several dimensions of behavior, attraction, and i dentity?

 3 A. Well, as I said earlier, I -- the definition encomp asses

 4 those three different dimensions.

 5 Q. Do you agree with the characterization of -- in the

 6 sentence, of "several potentially distinct dimens ions"?

 7 A. Well, there's certainly a difference between attrac tion

 8 and behavior.  So, in that sense, I -- I guess so .  You can --

 9 these are different sorts of dimensions.

10 Q. All right.  Thank you.

11 And later down on the page, again 21, you'll see in

12 the second sentence Professor Badgett writes:

13 "One approach that I have used with data from

14 the General Social Survey (Badgett 1995,

15 2001) involves identifying" --

16 A. Wait a minute.  I'm sorry.  I don't see that citati on.

17 Q. Okay.  It's in the second sentence.

18 A. Oh, okay.  Okay.  I see.  You are way down at the b ottom.

19 Okay.

20 Q. Do you see that?

21 A. Yes.

22 Q. Thank you. 

23 "One approach that I have used with data from

24 the General Social Survey (Badgett 1995,

25 2001) involves identifying LGBT people based
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 1 on the relative lifetime frequency of

 2 same-sex sexual behavior.  In other words, I

 3 classify a person as LGBT if he or she has

 4 had at least same-sex partners as

 5 different-sex partners since the age of 18."

 6 Do you believe that's a reasonable way to classif y

 7 individuals as LGB?

 8 A. Well, Professor Badgett, if I understand this in th e

 9 context in which it's done, in her studies she wa s dealing with

10 the question of how to draw some conclusions from  national

11 survey data that didn't actually ask people if th ey were gay,

12 or lesbian, or bisexual, or heterosexual.

13 A bit earlier on the page she refers to the Lauma nn

14 study of the National Health and Social Life Surv ey, in which

15 they found that although about 90 percent of the people in the

16 sample were consistently heterosexual in their be havior and

17 attractions and identity, and a core group of pro bably 1 to

18 2 percent of the sample were consistently lesbian , gay, or

19 bisexual in their attractions, behavior, and iden tity, there

20 were some individuals who were not consistent in those -- in

21 those different ways.

22 And so I believe that what Professor Badgett is d oing

23 here -- and, of course, I've never seen this befo re, so this is

24 the first I've seen it.  But I would assume what she's trying

25 to do is explain that, in the absence of better m easures which
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 1 weren't available through this General Social Sur vey, better

 2 measures of sexual orientation, she chose to look  at behavior

 3 as a proxy variable for sexual orientation.  And I would assume

 4 that she's explaining the rationale for doing tha t.

 5 Q. And do you agree with her rationale?

 6 A. I read it.

 7 Q. All right.  Do you agree that, depending on the dat a

 8 available, classifying a person as LGB if he or s he has had at

 9 least as many same-sex partners as different-sex partners since

10 the age of 18 might be a reasonable approach?

11 A. Well, you know, what we have to do as social scient ists

12 is, we frequently end up having to make a variety  of

13 assumptions in operationalizing our variables. 

14           (Reporter interrupts.) 

15 I'm sorry.  We frequently make a variety of

16 assumptions when we operationalize our variables.

17 And one of the rules that we live by is, we expla in

18 the assumptions that we've made, and we explain w hat we've

19 done, so that other social scientists can evaluat e that.

20 And, so, Professor Badgett, in looking at the sur vey

21 data from the General Social Survey, ended up hav ing to count

22 as lesbian, gay, or bisexual, individuals who rep orted having

23 at least as much sexual contact with someone of t he same sex as

24 with someone of the other sex.

25 Now, I would say that some researchers would sugg est
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 1 that that might not be an ideal approach to opera tionalizing

 2 lesbian, gay, or bisexual individuals.  It's what  she did in

 3 this study.  And I believe that in other studies there have

 4 been other approaches to operationalizing them.

 5 So what's important is that she's spelling out wh at

 6 she did and what assumptions she made, and so whe n we evaluate

 7 her data we will know that and we will evaluate i t with that

 8 information in mind.

 9 Q. Thank you.

10 And you said you know Professor Badgett.  Are you

11 aware of her reputation as a scholar in her field ?

12 A. Yes.  I would say that Professor Badgett, to my kno wledge,

13 is well regarded in her field.  In the area of st udies related

14 to sexual orientation, she is certainly well rega rded.

15 As a non-economist, I can't speak to how she is

16 regarded among economists.

17 Q. All right.  Thank you.

18 MR. NIELSON:   I believe that's ample foundation.  I

19 can move this into evidence.

20 THE COURT:  What are you moving into evidence?

21 MR. NIELSON:   I'm moving in the book.

22 THE COURT:  The whole book?

23 MR. DETTMER:  Your Honor, we would like an

24 opportunity to look at the book, so maybe we can have a chance

25 to look at that.
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 1 THE COURT:  Reserving that objection, but I will

 2 admit the portion that witness was examined about .

 3 MR. NIELSON:   Yes, your Honor, if for some reason

 4 opposing counsel has an objection to the book as a whole, I

 5 would at least like to admit the chapter in the b ook that these

 6 pages are drawn from.

 7 MR. DETTMER:  Your Honor, the chapter that we have

 8 been discussing was, obviously, the only one that  Professor

 9 Herek has made any statements about.  So I don't know that

10 there is anything else he can add to the rest of the book.

11 THE COURT:  I certainly will admit the excerpts --

12 excerpt singular, that is contained in tab 10.  

13 With respect to the whole chapter or the entire b ook,

14 let's reserve on that and see whether there is an  objection;

15 and if there i, is I will rule on that.

16 MR. NIELSON:   All right.  And, in fact, I would like

17 to modify my request to limit it to the chapter. I believe

18 opposing counsel made a reasonable point.

19 MR. DETTMER:  That's fine, your Honor.

20 THE COURT:  So there is no objection to admitting the

21 chapter; is that it, Mr. Dettmer?

22 MR. DETTMER:  I'm sorry.  I didn't realize, we don't

23 even have the whole chapter here.

24 MR. NIELSON:   I believe that opposing counsel is

25 requesting the opportunity to inspect the chapter  and the
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 1 actual physical copy of the book first.

 2 THE COURT:  That's what I first understood, but it

 3 seemed to change.

 4 MR. DETTMER:  I'm sorry, your Honor.  I was under the

 5 impression that we had the whole chapter here, an d I understand

 6 now we have only an excerpt of the chapter, as op posed to -- 

 7 THE COURT:  There's only two pages.

 8 I will admit the two pages, pages 021 and he --

 9 MR. NIELSON:   Your Honor --

10 THE COURT:  Well, I guess it's 23, 21 -- I see how

11 this is.  It's pages 20 to 23.  That will be admi tted.  We will

12 reserve on the entire chapter and give counsel an  opportunity

13 to review it, and then we'll deal with the matter .

14 (Defendants' Exhibit 2654, Pages 20-23, received in 

15 evidence) 

16 MR. NIELSON:   Thank you, your Honor.

17 BY MR. NIELSON:  

18 Q. And, again, I would like to -- Professor Herek, cou ld you

19 turn to tab nine in the witness binder?

20 (Witness complied.) 

21 Q. And, again, you will find selected pages from a boo k we

22 have designated as DIX-950.

23 And, again, I have a physical copy of the book he re

24 that I can provide, if you would like to inspect that.

25 Are you familiar with this book, Professor Herek?
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 1 A. I'm somewhat familiar with this book.  I have read

 2 portions of it, I believe.

 3 Q. And, in fact, if we look at -- again, this is by Pr ofessor

 4 Badgett, correct?

 5 A. I believe so, yes.  In my binder it doesn't actuall y have

 6 a full...

 7 Q. The very first page, the cover of the book is repro duced.

 8 A. It's black.

 9 Q. Is that right?  I apologize.

10 A. I can see the title in white and that's all.

11 MR. NIELSON:   Your Honor, may I approach the witness?

12 THE COURT:  You may.

13  (Whereupon, document was tendered  

14   to the witness.) 

15 A. I see.  Only the subtitle was visible on this.  Yes .

16 BY MR. NIELSON:  

17 Q. Could you read the title and the subtitle?

18 A. It's called Money, Myths and Change, The Economic Lives of

19 Lesbians and Gay Men, M.V. Lee Badgett.

20 Q. All right.  Thank you.

21 And if you could turn to the first page of the

22 acknowledgments, it's reproduced in the binder.

23 A. Uh-huh.

24 Q. And in the middle it says:

25 "Over the years I have also been lucky to
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 1 have received suggestions, ideas and much

 2 support from..." 

 3 It lists a number of names, including "Greg Herek ."

 4 Do you believe she is referring to you, Professor  Herek?

 5 A. I believe so.

 6 Q. Thank you.

 7 Okay.  Please look at page four in the book.  And ,

 8 again, that's reproduced in the binder.

 9 (Witness complied.) 

10 Q. And in the second full paragraph you will see that it

11 says, quote:

12 "Defining the book's boundary around the

13 sexual orientation of gay men and lesbians

14 does not address exactly what gay or lesbian

15 means, however.  Does it mean someone who

16 engages in same-sex sexual behavior?  Someone

17 who fantasizes about such acts?  Someone who

18 will identify himself or herself as gay or

19 lesbian?"

20 Do you believe those are all reasonable ways to

21 define gay or lesbian?

22 A. Well, I believe that earlier I said that we define it in

23 terms of attractions, behaviors and identities.  And I would

24 say that that's the -- those are the three dimens ions that

25 she's describing in these questions.  
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 1 Q. All right.  Thank you.

 2 And, please, turn to page seven.  That's, again, also

 3 reproduced in the binder.

 4 (Witness complied.) 

 5 Q. And in the second full paragraph on that page, the first

 6 paragraph being the one that starts at the top an d this being

 7 the next one, she says:

 8 "All of these historical analyses suggest

 9 that what it means to be gay or lesbian in

10 the United States in the 20th century has

11 been shaped by a broad social context that

12 includes economic development."

13 Do you believe that what it means to be gay or

14 lesbian in the United States today has been shape d by a broad

15 social context that includes economic development ?

16 A. I would say that everyone in the United States, tha t their

17 understanding of themselves has been shaped by a broad social

18 context that includes economic development.

19 Q. Thank you.

20 And please turn to page 29.  Again, that's as

21 reproduced.

22 (Witness complied.) 

23 Q. And the sentence that starts at the very bottom of that

24 page and carries over on to the next page says:

25 "As mentioned in chapter one, the sexual
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 1 orientation definition issue has provoked a

 2 heated theoretical debate about how to think

 3 about the meaning of sexual orientation and

 4 who we think of as being gay."

 5 Do you agree with that statement?

 6 THE COURT:  I'm sorry.  Where on page 29?

 7 MR. NIELSON:   It's the very bottom.  The sentence

 8 that starts about halfway on the last line and ca rries over on

 9 to the next page, your Honor.

10 THE COURT:  Ahh.

11 A. Well, I'm honestly not sure exactly what she means by

12 "heated theoretical debate."  

13 I know that there's certainly been a great deal o f

14 discussion and writing about different aspects of  sexual

15 orientation and concerns about defining it.  For example,

16 solely in behavioral terms or in other terms.

17 I'm afraid that without having the context of hav ing

18 read this book and having read it recently, I -- it's possibly

19 even that I have read some of this in the past, b ut I honestly

20 don't recall, but it's difficult to comment on th at sentence

21 and know exactly what she meant by it.

22 BY MR. NIELSON:  

23 Q. Thank you.

24 MR. NIELSON:   And if I may make a brief aside, your

25 Honor.  
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 1 I've just received confirmation from my co-counse l

 2 that we, in fact, gave the plaintiffs the whole s exual

 3 orientation book, the one we were just talking ab out a moment

 4 ago, and we have an email confirming receipt of t hat.

 5 So they have been given that book, and I believe

 6 that's the case of this book as well.

 7 BY MR. NIELSON:  

 8 Q. Now, back to where we were.  And I apologize for th at

 9 interjection, Professor Herek.

10 So do you believe Professor Badgett is mistaken w hen

11 she says, "The sexual orientation definition issu e has provoked

12 a heated theoretical debate"?

13 A. No.  What I said was that I don't think I can comme nt on

14 that without having read the context in which she  discusses it.

15 Q. You believe, depending on context, that might be a

16 reasonable thing to say?

17 A. I have to read it.

18 Q. So it might be unreasonable?

19 A. I really just can't comment on it without having re ad -- I

20 just honestly don't know exactly what she is refe rring to.

21 I think that Professor Badgett is a very reasonab le

22 person.  She is a good scholar.  But as far as co mmenting on

23 that particular observation, I just can't do it w ithout having

24 the context for it and knowing exactly what she w as saying.

25 Q. Well, leaving aside the context and Professor Badge tt,
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 1 just take the statement, "the sexual orientation definition

 2 issue has provoked a heated theoretical debate."  Do you

 3 believe that's an unreasonable statement?

 4 A. Well, there are many heated theoretical debates in the

 5 social sciences and some of them revolve around s exuality.  

 6 Which particular heated theoretical debate she is

 7 refusing to, I'm not certain.  And whether I woul d also

 8 characterize it as "heated," might be -- might be  a difference

 9 of opinion.

10 But as I said, I don't know the context of what s he

11 is talking about.  If you could explain to me exa ctly what

12 debate she's referring to and what it's -- you kn ow, who are

13 the writers on each side and what it is that they  are saying,

14 then, perhaps, I could comment on that.

15 Q. All right.  Thank you.

16 Now, please look at the next paragraph, and this is

17 on page 30.

18 And she talks about, in the second sentence she s ays:

19 "The simplest way to categorize people would

20 be to label as gay or lesbian those who have

21 ever had a same-sex partner.  Since bisexual

22 people will also fall into that category

23 using the behavioral measure, this analysis

24 compares heterosexual people with gay,

25 lesbian or bisexual people.



HEREK - CROSS EXAMINATION /  NIELSON   2097

 1 "Unfortunately, the data allow no way to know

 2 whether having a same-sex partner was recent

 3 or frequent, obviously, a disadvantage in

 4 identifying a characteristic thought to have

 5 some social and economic influence over a

 6 lifetime and career."

 7 Do you believe that that is a reasonable way to

 8 assess sexual orientation, to look at those who h ave ever had a

 9 same-sex partner?

10 A. I believe that what she's doing here is, again, tal king

11 about some specific research studies in which she  analyzed

12 data, perhaps from the general social surveys as we were

13 discussing in reference to the earlier passage, b ut I don't

14 know the context of this.  But I believe that wha t she's doing

15 is talking about the strengths and weaknesses of that approach.

16 So as I was saying earlier, this is what research ers

17 do.  They explain the strengths and weaknesses of  taking

18 various approaches to operationalizing a variable .

19 Q. Thank you.

20 And depending on context, could that be a reasona ble

21 approach?

22 A. For purposes of the study she was conducting, it co uld,

23 yes.

24 Q. All right.  Thank you.

25 And then she writes, continuing on:
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 1 "But a second categorization that might

 2 capture the usualness of same-sex partners is

 3 to compare the number of same-sex partners to

 4 the number of opposite-sex partners.  If

 5 someone has had at least as many same-sex as

 6 opposite-sex partners, it seems unlikely that

 7 he or she would have a strictly heterosexual

 8 orientation."

 9 Do you agree that if someone has had at least as many

10 same-sex as opposite-sex partners, it is unlikely  that he or

11 she would have a strictly heterosexual orientatio n?

12 A. Well, I believe that, for example -- and, again, ke eping

13 in mind, this is Professor Badgett talking about a way to

14 analyze these survey data and just trying to come  up with a

15 proxy definition for what might constitute a lesb ian, gay or

16 bisexual individual.

17 I think it would probably depend upon the number of

18 sexual partners they have had in each group.  If a person

19 reports having had one same-sex partner and one o ther-sex

20 partner throughout the course of their life, then  it might be

21 difficult to make a clear distinction, especially  if you don't

22 know which is their current partner and if one of  those

23 partners may have been in the far distant past.  So it could be

24 difficult.  

25 But I think with the sort of data that Professor
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 1 Badgett is probably dealing with here -- and, aga in, I don't

 2 know the exact context in which she is making the se statements.

 3 But in terms of the sorts of data sets that she i s dealing

 4 with, that at least is a defensible strategy for trying to

 5 identify lesbians, gay men and bisexuals in the d ata set with

 6 the understanding that there probably will be som e error there.

 7 Q. All right.  And leaving aside the data set and the

 8 context, do you agree that if someone has had at least as many

 9 same-sex as opposite-sex partners, it is unlikely  that he or

10 she would have a strictly heterosexual orientatio n?

11 A. Well, first of all, I don't think you can leave asi de the

12 data -- you know, the context here because she is  talking

13 methodology, I believe, in this passage.  So that 's what that's

14 all about.  

15 In terms of just knowing about an individual, I t hink

16 that if you are speaking of actually being able t o talk to the

17 individual and ascertain information about them i n a detailed

18 way, you would want to know more than simply the number of

19 sexual partners they've had; number of male sexua l partners,

20 number of female sexual partners.

21 But that would be in a more ideal circumstance, w hich

22 is most likely not the situation Professor Badget t was facing

23 in trying to analyze the data from this large nat ional survey.

24 Q. All right.  Thank you.

25 Let's continue on because she does explain how th ese
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 1 definitions work with the survey data.  And she w rites:  

 2 "The more complete set of options in the

 3 NHSLS allows a comparison of the two

 4 definitions to measures of self-identified

 5 sexual orientation for the 1992 survey

 6 respondents.

 7 "Of the people who have had one or more

 8 same-sex partners 46.3 percent, 50

 9 individuals, classified themselves as

10 heterosexual, suggesting a poor match between

11 the simple classification by behavior and

12 self-identity.

13 "Of the people in the NHSLS with at leat as

14 many same-sex as opposite-sex partners,

15 however, only 15.7 percent considered

16 themselves heterosexual, while 56.9 percent

17 considered themselves homosexual,

18 11.8 percent called themselves bisexual, and

19 13.7 percent considered themselves something

20 else."

21 Have you seen those statistics before?

22 A. Well, I'm familiar with the National Health and Soc ial

23 Life Survey.  This is a particular way of breakin g out the

24 data, and I'm generally familiar with the way the  data came out

25 in this study.
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 1 This particular way of breaking it out, I think, is

 2 something Professor Badgett did, but I am general ly familiar

 3 with these data, with this study.

 4 Q. Thank you.

 5 And does her break-out of that data in any way al ter

 6 your opinion regarding the definition of sexual o rientation?

 7 A. Does it alter my opinion about the general definiti on of

 8 sexual orientation as referring to attraction, be havior or

 9 identity?

10 Q. Correct.

11 A. Umm, her discussion of these data doesn't affect my

12 impression.  As I said before, in these data appr oximately

13 90 percent of the respondents in the survey were consistently

14 heterosexual in their behavior, identity and attr action.

15 Another core group were consistently lesbian, gay  or bisexual.

16 And what Professor Badgett seems to be talking ab out

17 here are some of the people who weren't in those two groups

18 where you see the consistency, but, in fact, perh aps had

19 engaged in some instance of same-sex sexual behav ior without

20 identifying themselves as lesbian, gay or bisexua l.

21 Q. All right.  Thank you.

22 Now, please turn to page 47, and I want you to lo ok

23 at the first full sentence at the top of the page .  It's in the

24 carry-over paragraph from the previous page.

25 Q. It says:  
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 1 "Sexual orientation is not an observable

 2 characteristic of an individual as sex and

 3 race usually are."

 4 Do you agree with that statement?

 5 A. As I said earlier, you typically cannot tell what a

 6 person's sexual orientation is just from looking at them.

 7 I would qualify that as well by saying that somet imes

 8 you can't tell what a person's race or ethnicity is simply by

 9 looking at them either.

10 But, certainly, it's the case with sexual orienta tion

11 that simply looking at a person typically does no t reveal what

12 their sexual orientation is.

13 Q. All right.  So do you agree with that statement or not, or

14 just you can't without that qualification?

15 A. As I just said.

16 Q. Okay.  Thank you.

17 MR. NIELSON:   And, your Honor, I would like to admit

18 this -- I would like to admit Exhibit DIX-950, wh ich is the

19 book, Money, Myths and Change into evidence.

20 MR. DETTMER:  Your Honor, I don't believe that

21 Professor Herek has laid any foundation for this book.  He said

22 he hasn't read it, maybe ever.  He is not sure if  he has read

23 these particular portions.  

24 And I do note that Professor Badgett, I believe, was

25 on the stand earlier in this trial.  I just don't  think there
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 1 is any foundation for it.

 2 THE COURT:  I will certainly admit the excerpts that

 3 you have questioned him about.  That, apparently,  is what you

 4 are interested in.

 5 MR. NIELSON:   Okay.  All right.  Thank you, your

 6 Honor.

 7 THE COURT:  Tell me when would be convenient for you

 8 to move on to another point.

 9 MR. NIELSON:   Okay.  Your Honor, this is actually

10 very important to our theory of the case, the def inition of

11 sexual orientation.  So I do intend to continue t o question the

12 witness.

13 THE COURT:  Well, that's fine --

14 MR. NIELSON:   Thank you.

15 THE COURT:  -- but tell me when would be a good time

16 to take a break.

17 MR. NIELSON:   Oh, I would be happy to take a break

18 whenever the Court -- it's in the Court's conveni ence.

19 THE COURT:  Why don't we do it now then?

20 MR. NIELSON:   All right.  Thank you.

21 THE WITNESS:  How long break do you usually take?

22 THE COURT:  Can we resume in 15 minutes?

23 (Whereupon there was a recess in the proceedings 

24  from 10:36 until 10:57 a.m.) 

25 THE COURT:  Very well, Mr. Nielson.  You may continue
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 1 your examination of the witness.  

 2 MR. NIELSON:   Thank you, your Honor.

 3 And before I do that, I want to mention that we h ave

 4 an email confirming receipt of the sexual orienta tion

 5 employment book that is at tab 10 from counsel.

 6 And with respect to the Money, Myths and Change book

 7 at tab nine, they designated that book on their e xhibit list,

 8 too.  So they plainly had it and are aware of it.

 9 THE COURT:  Mr. Dettmer?

10 MR. DETTMER:  Your Honor, the only response that I

11 have is that I don't believe Professor Herek as r eally laid a

12 foundation for the admission of those documents a nd Professor

13 Badgett was here and, obviously, that was an idea l opportunity

14 to question her about those books.

15 THE COURT:  Well, tell me, is there an objection to

16 the admission of these exhibits?

17 MR. DETTMER:  On that same basis, your Honor, we do

18 object to the admission of these two books.

19 THE COURT:  Lack of foundation.

20 MR. DETTMER:  Well, lack of foundation by this

21 witness and, also, the opportunity with the actua l author of

22 the books to put the books into evidence.

23 THE COURT:  What do you need from the books,

24 Mr. Nielson, that is not contained in these excer pts?

25 MR. NIELSON:   The main thing I'm interested in are
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 1 the things that are contained in the excerpts.

 2 THE COURT:  What's that?

 3 MR. NIELSON:   Mainly I am interested in the excerpts,

 4 your Honor.

 5 THE COURT:  Then why don't we simply admit the

 6 excerpts?

 7 MR. NIELSON:   All right.  To clarify, your Honor, so

 8 the excerpts are in?

 9 THE COURT:  Yes.

10 MR. NIELSON:   Okay.  Thank you.

11 (Defendants' Exhibit 950, Pages 4-7, Pages 29-30 and 

12 Pages 46-47 received in evidence) 

13 BY MR. NIELSON:  

14 Q. All right.  Professor Herek, could you please turn to tab

15 11 in the witness binder?  And you will find a do cument

16 premarked DIX-1108.

17 (Witness complied.).   

18 Q. Can you identify that document?

19 A. The title of it is, "Best Practices For Asking Ques tions

20 About Sexual Orientation On Surveys."

21 BY MR. NIELSON:  

22 Q. Thank you.

23 MR. NIELSON:   And, your Honor, this has been admitted

24 and we did cross examine Professor Badgett about it, so I won't

25 spend much time on it.  
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 1 BY MR. NIELSON:  

 2 Q. But I do want to ask you one question about it, Pro fessor

 3 Herek.  Please turn to page 28.

 4 (Witness complied.) 

 5 Q. And under "Measurement" -- there is a heading that you

 6 will see that says "Measurement."

 7 A. Yes.

 8 Q. It says:  

 9 "Differences in relationships and sexual

10 practices around the world call into question

11 the cross cultural equivalence of sexual

12 orientation as a social construct,

13 independent of how the construct is

14 operationalized or how well items intended to

15 measure the construct have been

16 linguistically translated."

17 Do you agree with that observation?

18 A. Well, I would say that that is generally an accurat e

19 observation about most constructs that we ask abo ut in survey

20 research.  You always want to be aware that there  are cultural

21 differences in how different concepts and differe nt terms are

22 understood, apart from simply the language, you k now,

23 differences in language, but the meaning behind t he terms as

24 well.

25 And so that certainly fits well with the construc t of
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 1 sexual orientation, as well as many others.

 2 Q. But you specifically agree that it fits well with t he

 3 concept of sexual orientation?

 4 A. Yes.

 5 Q. Okay.  Thank you.

 6 THE COURT:  You used the term "operationalized," and

 7 I see that that term is used in the excerpt that you have just

 8 read.  What does it mean in lay terms?

 9 THE WITNESS:  Well, your Honor, when we approach a

10 research project, we think in terms of variables,  phenomena

11 that somehow can change.  And we usually start wi th a

12 theoretical definition of the variable, the ideal  definition,

13 sort of definition you see in a dictionary.

14 But then comes the hard part, which is how you

15 actually measure that variable; how do you put it  into

16 operational terms?  

17 So one might have a general definition for what

18 socioeconomic status means in a textbook sense, b ut when you

19 actually get to a survey question, you can't say,  "What's your

20 socioeconomic status?"  You have to figure out a way to ask the

21 question of the individuals.  For example, "What was your

22 household income during the last year?"  And then  that answer

23 is used as the operational definition of socioeco nomic status

24 for that study.

25 So when we operationalize something, it means tha t we
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 1 are putting it into measurable terms and we are d efining how we

 2 are going to measure it in a particular study.

 3 THE COURT:  Would it be fair to characterize that as

 4 a proxy for some variable?

 5 THE WITNESS:  Yes.  Because the idea would be that

 6 you are always going to be missing something from  the

 7 theoretical definition, at least I -- maybe I cou ld come up

 8 with an example where you didn't, but typically, yeah, it is

 9 going to be a proxy for the theoretical variable.

10 And, of course, some operationalizations are bett er

11 than others; meaning, they get closer to that the oretical

12 definition.

13 THE COURT:  Thank you.

14 BY MR. NIELSON:  

15 Q. All right.  Thank you.

16 Professor Herek, could you please turn to page 12  in

17 the witness binder -- or tab 12, excuse me.

18 (Witness complied.)  

19 Q. You will see a document premarked DIX-1249.  Can yo u

20 identify this document?

21 A. This is a paper called "Sampling Lesbian, Gay and B isexual

22 Populations" published in the Journal of Counseling Psychology

23 in 2009 authored by Ilan Meyer and Patrick Wilson .

24 Q. Thank you.

25 MR. NIELSON:   And, your Honor, I believe this
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 1 document has already been admitted into evidence.

 2 BY MR. NIELSON:  

 3 Q. Are you familiar with this document?

 4 A. I am reasonably certain I have read this paper.  I haven't

 5 read it recently, but I'm pretty sure I read it.

 6 Q. And you're familiar with Professor Meyer, of course ,

 7 correct?

 8 A. I'm familiar with Professor Meyer and his work, yes .

 9 Q. And he is one of the plaintiffs' experts in this ca se,

10 correct?

11 A. I believe so.

12 Q. All right.  Thank you.

13 On page 24 -- and I'm using the internal paginati on

14 of the article.  There is a -- the first full par agraph

15 starting with the second sentence it reads:

16 "Researchers have distinguished among sexual

17 identity, sexual behavior and attraction."  

18 And we have discussed that.  And going on:  

19 "Although these overlap -- that is, a person

20 who is attracted to same-sex individuals, may

21 also have sex with same-sex individuals --

22 this overlap is not great.  Only among

23 15 percent of women and 24 percent of men do

24 the three categories overlap."

25 Have you seen those statistics before?
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 1 A. Well, those statistics are drawn from the Laumann s tudy

 2 that I was describing earlier.  And, as I said, w hat they found

 3 was that there was a core group, and it was typic ally the

 4 people who said that they were lesbian or gay or bisexual for

 5 whom these three categories did overlap substanti ally.

 6 However, there were many individuals who said --

 7 well, they were categorized as having some sort o f same-sex

 8 attraction, and that was based either on their re sponse to a

 9 question about whether they were physically or se xually

10 attracted to people of the same sex or if they ev en said that

11 found the idea of sex with another person of the same sex at

12 least somewhat appealing, they were put into the category of

13 having some same-sex desire.

14 And those individuals, it turns out, were among t he

15 largest group in this minority that wasn't hetero sexual and

16 wasn't exclusively lesbian, gay or bisexual.  It was those

17 individuals who said they had the -- some attract ion or found

18 this idea somewhat appealing.

19 And then there were other individuals who said th at

20 they'd engaged in behavior with someone of the sa me sex, but

21 were not, themselves, lesbian, gay or bisexual or  -- and in

22 some cases didn't even say that they had attracti ons.

23 So that's where these numbers come from.

24 Q. So you are familiar with the numbers?

25 A. Yes.
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 1 Q. And do you believe Professor Meyer accurately portr ayed

 2 them here?

 3 A. Well, you know, I -- I always have trouble remember ing the

 4 specific percentages, but I'm certainly willing t o assume that

 5 he has stated them accurately here.

 6 Q. All right.  Thank you.

 7 Now, continuing on, it reads:

 8 "Even within these categories varied groups

 9 can be identified.  Identity labels (and even

10 whether a person uses an LGB identity label

11 at all) vary across generations, racial

12 ethnic groups, geographical regions,

13 education levels and other group

14 characteristics."

15 Do you agree that identity labels for sexual

16 orientation vary in this manner?

17 A. You know, I'm honestly not sure exactly what he mea ns when

18 he says "identity labels vary."  

19 I am aware in the parenthetical clause there that

20 says, "even whether a person uses an LGB identity  label at

21 all," that we certainly have seen differences the re across

22 racial and ethnic groups.  

23 For example, in my -- one of the studies I was

24 talking about earlier which showed that, you know , 95 percent

25 of gay men said that they don't experience a choi ce about their
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 1 sexual orientation, that study was based on a nat ionally

 2 representative sample of lesbian, gay and bisexua l adults.  And

 3 one of the patterns that I observed in those data  was that the

 4 -- the category of bisexual men, self-described b isexual men,

 5 was much more likely to include Hispanics and non -Hispanic

 6 blacks than were the categories of gay men, lesbi an or bisexual

 7 women.  So we certainly do see variations across racial and

 8 ethnic groups.

 9 I'm not exactly certain how you interpret the

10 statement without that parenthetical clause to ju st say

11 "identity labels vary".  Unless, of course, he me ans something

12 along the lines of what I was referring to earlie r.  He says

13 "across generations."  Maybe what he means there is, for

14 example, that use of a word like "queer" as a sel f-descriptor

15 is more common among younger individuals than amo ng older

16 individuals.  

17 I'm honestly, though, not quite sure about the

18 reference to geographical regions and other group

19 characteristics.

20 So I would assume -- and, again, I haven't read t his

21 paper recently.  Perhaps he lays that out in grea ter detail at

22 another point in the paper, but I'm not honestly sure, just

23 taking this sentence out of context, exactly what  he means by

24 that.  

25 Q. All right.  Thank you.
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 1 Now, continuing on, Professor Meyer states:

 2 "Behavioral definitions, which rely on

 3 seemingly objective and clear criteria, often

 4 asked as, 'Have you had sexual relationships

 5 with men, women, or both men and women' also

 6 vary.  For example, researchers have referred

 7 to different time periods for assessing

 8 sexuality; past year, past five years, since

 9 age 18 and ever.

10 "Because more people have had same-sex sex in

11 adolescence, defining sexual orientation as

12 'sexual behavior ever,' includes more people

13 than defining it as 'past year.'  This can

14 lead to significantly different estimates.

15 "Laumann, et al, found that 42 percent of all

16 men who had ever had sex contact had none

17 after age 18."

18 Do you agree that behavioral definitions of sexua l

19 orientation can vary in this manner?

20 A. You know, I teach a course on survey and questionna ire

21 methodology, and this is something I always expla in to my

22 students; that whenever you are asking about past  behaviors,

23 you absolutely have to specify the time period in  which you are

24 asking about.

25 Any behavior that is something that might be repe ated
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 1 is going to be more likely to have occurred in --  if you -- I'm

 2 sorry.

 3 If you specify a broader range of time, you are g oing

 4 to get a higher level of that behavior.  So if yo u ask people,

 5 Have you done such-and-such in the past year, and  you also ask

 6 them, Have you done such-and-such in the past 20 years, or how

 7 often, you are likely to get a higher number if y ou ask about

 8 20 years than if you ask about one year.

 9 Q. All right.  Thank you.

10 Now, please turn to tab 13 in the witness binder,  if

11 you would, sir?

12 (Witness complied) 

13 Q. You will find a document premarked DIX-1248.

14 And I apologize, Professor Herek, the exhibit app ears

15 to be missing it's title page, but I'll represent  to you that

16 this is a copy of an article entitled "Lesbian, G ay, Bisexual

17 and Transgender Health, Findings and Concerns," w ritten by a

18 group of scholars including Lara Dean, Ilan Meyer , and

19 published in the Journal of Gay and Lesbian Medical Association

20 in 2000.

21 MR. NIELSON:   And, your Honor, this DIX-1248 has

22 already been admitted.

23 BY MR. NIELSON:  

24 Q. But are you familiar with this article?

25 A. I'm honestly not sure if I have seen this article b efore.
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 1 Q. Are you familiar with Lara Dean?

 2 A. I know Lara Dean, and I know some of her research.

 3 Q. All right.  Thank you.

 4 And you're familiar with Professor Miller, correc t?

 5 A. Professor who?

 6 Q. Meyer.

 7 A. Meyer?  Yes.

 8 Q. Thank you.

 9 All right.  Please look at page 102.

10 (Witness complied.) 

11 Q. In the second paragraph the second sentence reads:

12 "The degree to which sexual orientation or

13 gender identity is central to one's

14 self-definition, the level of affiliation

15 with other LGBT people and the rejection or

16 acceptance of societal stereotypes and

17 prejudice vary greatly among individuals."

18 Do you agree that the degree to which sexual

19 orientation is central to one's self-definition v aries greatly

20 among individuals?

21 A. I'm sorry.  I'm just trying to catch up with you he re.

22 Q. The question is:  Do you agree that the degree to w hich

23 sexual orientation is central to one's self-defin ition varies

24 greatly among individuals?

25 A. I would say that, yes, in the context of this sente nce.
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 1 In the same way that rejection or acceptance of s tereotypes and

 2 prejudice also varies greatly, I would say that a ll of those

 3 things do show variability from one individual to  another.

 4 Q. All right.  And on the same page underneath the nex t

 5 heading it says:  

 6 "Lesbian, gay and bisexual (LGB) people  are

 7 defined by their sexual orientation."

 8 A. I'm sorry.  Where are we?

 9 Q. It's same page, same column.  It's under "Lesbian, Gay and

10 Bisexual Population," that next paragraph.

11 A. Okay.  Thank you.

12 Q. Do you see that?

13 A. Yes.

14 Q. Okay.

15 "Lesbian, gay and bisexual (LGB) people  are

16 defined by their sexual orientation, a

17 definition that is complex and variable.

18 Throughout history and among cultures the

19 definition of sexual orientation shifts and

20 changes."  

21 Do you agree that the definition of sexual

22 orientation is complex and variable?

23 A. Well, I think we've been discussing the fact that i t's

24 complex.  And variable here, I think, is making t he point that

25 I made earlier; that, for example, it seemed as t hough the
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 1 emergence of some of the categories of homosexual  and

 2 heterosexual are evident in the medical literatur e only since

 3 the nineteenth century.

 4 So I assume that that's what they are meaning, wh en

 5 they say, "Throughout history and among cultures the definition

 6 of sexual orientation shifts and changes."

 7 Q. All right.  Thank you.

 8 And do you agree that throughout history and amon g

 9 cultures the definition does shift and change?

10 A. I would say that it has changed.

11 Q. Has shifted, has changed?

12 A. Yes.

13 Q. Okay.  Thank you.

14 MR. DETTMER:  Your Honor, I'm sorry to interrupt.

15 Just as a matter of completeness the quotation do es go on to

16 say that:  

17 "While sexual orientation is not easily

18 defined, the generally-accepted definition of

19 an LGB person is one with an orientation

20 toward people of the same gender and sexual

21 behavior, affection or attraction and/or

22 self-identity as gay, lesbian or bisexual."  

23 Just as a matter of completeness, your Honor.

24 MR. NIELSON:   Your Honor, I believe comments of that

25 sort would be better reserved for redirect.
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 1 THE COURT:  I agree.

 2 BY MR. NIELSON:  

 3 Q. All right.  Please turn to page 135?

 4 A. Page?  I'm sorry.

 5 Q. 135.  Again, I'm using the internal pagination of t he

 6 article.

 7 (Witness complied.) 

 8 Q. And I'm going to start with the second sentence in the

 9 paragraph under "Defining the Populations."  

10 Do you see that, Professor Herek?

11 A. Yes.

12 Q. It says:

13 "In fact, many different terms were used to

14 label sexual orientations before the terms

15 heterosexual, homosexual, bisexual, gay and

16 lesbian solely came into widespread use from

17 the 1920's through the 1960's."

18 Do you agree with that?

19 A. That there were different terms?  Well, yes.  I thi nk,

20 actually, when they say "widespread use," I assum e that they

21 mean in common parlance.

22 The term "homosexual" and -- well, the term

23 "homosexual," I believe, started to appear in med ical

24 literature in the late 1800's and "heterosexual" followed soon

25 after that.
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 1 "Gay" and "lesbian" as terms to describe lesbians  and

 2 gay men are more recent and have become popular i n the general

 3 culture, I think, really, since the 1960's.

 4 So -- and prior to that there were other terms th at

 5 were used to describe these phenomena of sexual o rientation.

 6 Q. All right.  Thank you.

 7 And they go on to write, the authors go on to wri te

 8 in the next sentence:

 9 "Unfortunately, there is still no general

10 consensus on the definition of these terms,

11 although each includes components of at least

12 one of three dimensions.  One, sexual

13 orientation identity; two, sexual behavior;

14 and/or, three, sexual attraction."

15 Now, we have discussed those three dimensions, bu t do

16 you agree with Professor Meyer and Professor Dean 's statement,

17 that there is, quote, still no general consensus,  close quote,

18 on the meaning of those terms, which would includ e homosexual,

19 gay and lesbian?

20 A. Well, I'm not exactly sure what they mean by "conse nsus,"

21 but I think that what they are getting at is that  these terms

22 are used in different ways, depending upon the --  and we are

23 talking about researchers here -- depending upon the study.

24 So, for example -- well, in fact, continuing the

25 paragraph they say:
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 1 "For example, one study might define sexual

 2 orientation as a form of identity as

 3 self-identified heterosexual, homosexual,

 4 bisexual, gay or lesbian, while another

 5 defines it as a gender choice in sexual

 6 partners and, yet, another as the gender of

 7 those to whom one is sexually attracted."  

 8 So what they are saying is some studies might def ine

 9 it in terms of identity, some in terms of attract ion, some in

10 terms of behavior.

11 In that sense, you know, as I think we have been

12 saying, researchers end up using different operat ional

13 definitions of the term depending upon their rese arch needs and

14 depending sometimes on the data set.

15 So I'm -- I don't know that I would phrase it as

16 saying there is no consensus.  I think there is c onsensus that

17 these are the different ways that we use these te rms.

18 It's just that depending upon the research needs,  you

19 sometimes define it one way, say, in terms of beh avior; other

20 times you define it in terms of identification; o ther times in

21 terms of the patterns of attraction.

22 Q. Now, do you believe that -- now, you said you would n't say

23 it that way, but do you believe that the statemen t, "There is

24 still no general consensus on the definition of t hese terms" is

25 an unreasonable statement?
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 1 A. Well, if by "consensus" they mean that there is no single

 2 definition that is always used by all researchers , if that's

 3 what they mean by "no consensus," then I would ag ree with that.

 4 I would say if -- if what -- if we are interpreti ng

 5 that to mean that there is no agreement that thes e three

 6 dimensions are the main ones of sexual orientatio n, then I

 7 would disagree with that.

 8 This, of course, makes me tend to think that what

 9 they mean is that people use these terms in diffe rent ways

10 depending upon the research context, rather than having one

11 single definition that is always used throughout all research

12 studies.

13 Q. So you believe that if they used it in the second s ense,

14 that would be unreasonable?

15 A. I think I just said that --

16 Q. You said you disagreed with it.  I'm asking whether  you

17 think that would be unreasonable?

18 A. Well, by the second sense -- I may be forgetting wh ich was

19 the second sense.

20 I thought that the idea that different researcher s

21 define it differently depending upon the study.  And if that's

22 what they mean by there not being consensus, then , of course,

23 that's accurate.

24 Q. The other one.  The other one you said, if they mea n it --

25 A. That there is a single definition that is used unif ormly
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 1 by all researchers in every situation, and that t hat's how the

 2 term is -- that's how the construct is always ope rationalized,

 3 I would say there is not that sort of consensus.

 4 Q. And you believe if they used the term more broadly,  just

 5 to mean that there is no general consensus withou t the

 6 qualifications you gave, that it would be an unre asonable

 7 statement?

 8 A. Well, I have got to admit, I'm a little bit lost.

 9 I think it would be a reasonable statement to say

10 that there is no one definition that is always us ed

11 consistently in every research study by every res earcher.  And

12 so if that's the meaning of "there is no consensu s," then I

13 would agree with that and say that's an accurate statement.

14 If they mean -- and I think this is probably not what

15 they mean -- to say that -- well, now I'm getting  lost myself.

16 As I've been saying, the term is defined differen tly

17 in different research studies depending upon the operational

18 meanings of the study.  And if that's what they m ean by there

19 being -- well, I don't think that's what they mea nt.  I just

20 can't imagine that that's what they were thinking  of here.

21 Q. All right.  Let's move on to the next -- skip a par agraph

22 to the paragraph that starts, "Recent National St udies."  We

23 are still on the same page.  And it says:  

24 "Recent national studies estimating the

25 percentage of the population that falls into
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 1 each of the three broad dimensions of

 2 identity, behavior and attraction show that

 3 one to four percent of the population

 4 identifies as lesbian or gay; two to

 5 six percent of the policies reports some

 6 same-sex behavior in the previous five years;

 7 and up to 21 percent of the population

 8 reports same-sex attraction at least once in

 9 adulthood."  

10 And then there is a series of citations.

11 "Therefore, depending upon how it is defined

12 and measured, 1 to 21 percent of the

13 population could be classified as lesbian or

14 gay to some degree, with the remainder

15 classified as bisexual or heterosexual to

16 some degree."  

17 Are familiar with those statistics, Professor Her ek?

18 A. I think I'm generally familiar with the studies tha t they

19 are citing here.  Yeah, I haven't reviewed most o f them lately,

20 but I think I'm familiar with these studies.

21 Q. But you believe those statistics are fully consiste nt with

22 the opinions you've offered in this case, correct ?

23 A. Yes.  That, in fact, what we see is that if you sim ply ask

24 about same-sex attraction or simply the idea that  someone might

25 find an interaction -- sexual interaction with so meone of the
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 1 same sex at least somewhat appealing, you do get a very

 2 broad -- you get large number of people saying th at, who would

 3 not necessarily also say that they have engaged i n same-sex

 4 behavior or identify as lesbian, gay or bisexual.

 5 So, yes, I would say that those numbers probably are

 6 accurate.

 7 Q. All right.  Thank you.  

 8 And please turn to the next page, 136.

 9 (Witness complied.) 

10 Q. I want you to look on that page.  The authors have

11 switched, as you'll see looking at the back page,  from defining

12 the populations to measuring the populations.

13 A. Uh-huh.  Yes.

14 Q. And they say:

15 "Existing measures of sexual orientation

16 range in complexity from simple dichotomous

17 measures in which subjects report that they

18 are or are not heterosexual or homosexual, to

19 more complex scales as developed by Kinsey"

20 --  and I'll will skip the apparatus --

21 "Kline, Shively, DeCecco and Sell.  There

22 exists no consensus and virtually no

23 literature discussing when/where each of

24 these members should be used."  

25 Do you agree that existing measures of sexual
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 1 orientation vary in this manner?

 2 A. Well, it only makes sense; that if you are defining  sexual

 3 orientation in terms of attraction, are you are g oing to

 4 measure it differently than if up define it in te rms of one's

 5 sexual behavior history.

 6 So, yes, it is the case that there are a variety of

 7 different measures.  

 8 And I believe that actually the document that you  --

 9 that we were looking at earlier, the one about th e best

10 practices, contained recommendations for survey r esearchers on

11 the best ways to ask questions about those differ ent facets of

12 sexual orientation.

13 Q. Yes, I believe that's correct.

14 Now, it says:

15 "There exists no consensus and virtually no

16 literature discussing when and where each of

17 these measures should be used."

18 Do you agree with that?

19 A. Well, there's that word "consensus" again.  I'm not  sure

20 what they mean by that.

21 I would say that there certainly is variability i n

22 how researchers have measured sexual orientation,  and that a

23 study might very well be criticized on the ground s that the

24 measure of sexual orientation that they used was not the best

25 one for the purposes of their research study.  An d so in that
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 1 sense I guess you can say that there would not be  consensus on

 2 when and where each of these measures should be u sed.

 3 And I would say, also, that -- I don't know that

 4 there is virtually no research literature, but th ere certainly

 5 has not been an extensive research literature on the various

 6 strategies.  You know, specifically discussing th e various

 7 strategies, all in comparison with each other.  C ertainly,

 8 these different references that they are citing a re all

 9 instances where researchers were developing ways of measuring

10 sexual orientation.

11 And if we go back to that earlier paragraph where

12 they were citing the national studies that came u p with these

13 different percentages, certainly, all of those re searchers

14 discussed at some point how they measured sexual orientation.

15 So I think what they must be referring to is

16 literature that somehow is putting all of these d ifferent

17 measures side-by-side and comparing them.

18 And, perhaps, there is not an extensive literatur e in

19 that regard, although I believe that Dr. Sell, wh o is cited

20 here, has published several papers on that topic.

21 Q. All right.  Thank you.

22 Please turn to tab 14 in the witness binder.  You 'll

23 find a document premarked DIX-1235.

24 (Witness complied.) 

25 Q. Can you identify this document?
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 1 A. This is an article Letitia Anne Peplau and Linda Ga rnets

 2 titled "A New Paradigm for Understanding Women's Sexuality and

 3 Sexual Orientation," which was published in the Journal of

 4 Social Issues in 2000.

 5 Q. Thank you.  

 6 Are you familiar with this article?

 7 A. Yes.

 8 Q. And you're familiar with Professor Peplau, correct?

 9 A. Yes.

10 Q. And she is one of the plaintiffs' experts in this c ase,

11 correct?

12 A. That's my understanding.

13 Q. Yes, thank you.

14 MR. NIELSON:   Your Honor, I would like to offer

15 Exhibit DIX-1235 into evidence.

16 MR. DETTMER:  Your Honor, again, we would just object

17 to the extent that Professor Peplau was here to a nswer

18 questions about this article when she was on the stand and

19 offering it now, we miss the opportunity for her to talk about

20 that.

21 THE COURT:  Well, let's see where this goes.  I think

22 probably you have some questions about some of th e comments --

23 MR. NIELSON:   I do -- 

24 THE COURT:  Why don't we admit the letter or the

25 article.
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 1 MR. NIELSON:   Thank you.

 2 (Defendants' Exhibit 1235 received in evidence) 

 3 MR. NIELSON:   The reason we are using these documents

 4 with Professor Herek, rather than Professor Pepla u, is that

 5 they go to the topics of his testimony.

 6 THE COURT:  It doesn't quite pose the same problem as

 7 admitting whole books.

 8 MR. NIELSON:   All right.  Thank you.

 9 BY MR. NIELSON:  

10 Q. Please turn to page 342, if you would, Professor He rek.

11 You will see a table, table one.

12 The table is entitled "Comparing Old and New

13 Paradigms For Conceptualizing Women's Sexual Orie ntation."  And

14 on the one side, you will see "Old Perspectives;"  on the new

15 side -- on the right side "New Perspectives."

16 And the second one from the bottom, the authors - -

17 you will see that the authors label it as the "Ol d Perspective"

18 -- or the old -- yeah, the "Old perspective."

19 "Sexual identity attractions and behavior

20 form discrete categories, i.e., heterosexual,

21 homosexual, bisexual."  

22 And then as the "New Perspective:"  

23 "Sexual identity, attractions and behavior

24 can be varied, complex and inconsistent."

25 Do you agree with the new perspective, Professor
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 1 Herek?

 2 A. Well, I that I what Professor Peplau is doing here is

 3 pointing out that -- just as the old perspective was that

 4 homosexuals are abnormal and psychologically impa ired and

 5 gender non-conforming, that's really something we  know is no

 6 longer the case.

 7 I think that what she is pointing out here is tha t

 8 data, such as that from the Laumann study and oth ers, show

 9 that, in fact, there are individuals -- even thou gh they may be

10 a relative minority of individuals, there are ind ividuals for

11 whom their behavioral histories, their attraction s and their

12 identities don't match up perfectly.

13 Q. All right.  Thank you.

14 And if up could please turn back to page 337?

15 (Witness complied.) 

16 Q. And in the third paragraph on that page she writes,  in the

17 middle of that paragraph:

18 "More broadly, the phenomena of sexual

19 orientation are not fixed and universal, but

20 rather highly variable across time and

21 place."

22 Do you agree with that statement, Professor Herek ?

23 A. Well, in the context in which she is saying it, whi ch is

24 pointing to cross cultural and historical studies , meaning that

25 if we are looking at all human beings throughout all time, it
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 1 would be a mistake to say that the experiences of  contemporary

 2 women are universal; that they apply to all women  at all

 3 historical eras and across all cultures.

 4 And so certainly -- and I would -- although this

 5 article focuses on women, I would say the same is  true of men's

 6 experiences; that you cannot generalize across al l cultures and

 7 all historical eras from our experiences in conte mporary

 8 American society.  And I believe that that, that' s what she

 9 says in this sentence here.

10 Q. All right.  And please turn to page 344.

11 (Witness complied.) 

12 Q. And you will see a heading titled "Multiple Pathway s" when

13 you get there.

14 Do you see that, Professor Herek?

15 A. Yes.

16 Q. Okay.  And the paragraph under that, the last full

17 sentence on the page that starts, "In contemporar y."

18 "In contemporary society a women's assertion

19 that she is heterosexual or lesbian may be

20 based on quite diverse and non-linear

21 developmental trajectories.  Women may be

22 drawn to a particular lifestyle for differing

23 reasons.  Knowing that a woman labels herself

24 as heterosexual, lesbian or bisexual does not

25 necessarily inform us about the pattern of
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 1 her life experiences or the nature of her

 2 current erotic thoughts and feelings."

 3 Do you disagree with any of those statements?

 4 A. Well, I think that what Professor Peplau and Dr. Ga rnets

 5 are talking about here is the idea that it has of ten been

 6 assumed by people who try to understand the etiol ogy or the

 7 origins of sexual orientation, that there's simpl y going to be

 8 a single explanation that's going to apply to eve ryone.  

 9 And I believe that what she is suggesting here is

10 that, in fact, it's more likely to be the case th at people

11 arrive at their adult sexual orientation through different

12 pathways.  And so simply because you know that a particular

13 woman is heterosexual, doesn't necessarily tell y ou what her

14 developmental history was any more than knowing t hat she is

15 lesbian or bisexual; that there may be, in fact, a variety of

16 different experiences and, perhaps, even biologic al factors

17 that work differently in different individuals.  

18 And so there is no single pathway to adult sexual

19 orientation.  It may very well be the case that t here are

20 multiple pathways.

21 Q. All right.  Thank you.

22 And what about the last part, where she says:

23 "Knowing that a woman labels herself as

24 heterosexual, lesbian or bisexual does not

25 necessarily inform us about the pattern of
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 1 her life experiences or the nature of her

 2 current erotic thoughts and feelings."

 3 And what you just said, I think, focus more on th e

 4 pattern of her life experiences perhaps, but what  about the

 5 last part?  Do you agree that knowing that a woma n labels

 6 herself as heterosexual, lesbian or bisexual does  not

 7 necessarily inform us of the nature of her curren t erotic

 8 thoughts and feelings?

 9 A. Well, again, you know, using the example of the Lau mann

10 study, what we see there is that although most pe ople who label

11 themselves heterosexual also described different sex

12 attractions or said they had different sex attrac tions; and

13 most people who labeled themselves lesbian, gay o r bisexual

14 said that they had same-sex attractions.

15 There were some people for whom that was not the

16 case.  So there were some people who labeled them selves

17 heterosexual and, yet, said that they had some sa me-sex

18 attractions.

19 And so I believe that that's the sort of point th at

20 she is making here; that you can't assume that be cause one

21 identifies with a particular label, that that nec essarily tells

22 you everything about their sexual attractions or their sexual

23 behavior experience.  We know that it does in mos t cases, but

24 not in every case.

25 Q. Do you agree with her statement then?
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 1 A. I agree with what I just said.  And I think that --  I

 2 think that --

 3 Q. Do you agree that knowing that a woman labels herse lf as

 4 heterosexual, lesbian or bisexual does not necess arily inform

 5 us of the nature of her current erotic thoughts a nd feelings?

 6 A. Yeah, in the context of what I just said.  I would say it

 7 does not necessarily inform us about the -- her c urrent

 8 attractions and behaviors as well.

 9 Q. All right.  Thank you.

10 MR. NIELSON:   Now, your Honor, I think we have laid

11 more than ample foundation for this and I would l ike to move

12 this exhibit into evidence.

13 THE COURT:  That's DIX-1235?

14 MR. NIELSON:   Correct.

15 THE COURT:  Very well.

16 (Defendants' Exhibit 1235 received in evidence.) 

17 BY MR. NIELSON:  

18 Q. Please turn to tab 15 in the witness binder, if you  would,

19 Professor Herek.

20 (Witness complied.)  

21 Q. You will find here a document premarked DIX-1239.  And,

22 Professor Herek, can you identify this document?

23 A. Well, I can identify the title.  I'm not sure of ex actly

24 where it's from.  It's called "The Development of  Sexual

25 Orientation in Women."  The authors are Letitia A nne Peplau,
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 1 Leah Spalding, Terri Conley and Rosemary Veniegas .

 2 I believe this was published in an edited volume,  but

 3 I'm not absolutely certain about that.  It's not marked on the

 4 exhibit.

 5 Q. Thank you.

 6 And are you familiar with this document?

 7 A. Well, I believe that I have read it.  I haven't -- I know

 8 I haven't read it recently, but I believe I have read it at

 9 some point in the past.

10 Can you tell me where it's from?  That would actu ally

11 help to refresh my memory.

12 Q. I'm not certain at the moment, as I stand here with out

13 double checking.

14 A. Is it from a journal or an edited book, do you know ?

15 Q. I believe the answer to that question is yes; but i f you

16 are asking me which, I don't know.

17 A. I meant which.

18 THE COURT:  Which one.

19 BY MR. NIELSON:  

20 Q. Now --

21 THE COURT:  I don't know want to sustain a compound

22 question objection.

23 MR. NIELSON:   Exactly.

24 MR. DETTMER:  I wasn't going to object to my

25 witness's question.
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 1 MR. NIELSON:   Yes.  And I don't think I'm allowed to

 2 object to his questions.

 3 (Laughter.)  

 4 BY MR. NIELSON:  

 5 Q. Plaintiffs have indicated that they don't have an

 6 objection to the authenticity of this.  

 7 And you are familiar with respect Professor Pepla u,

 8 correct?

 9 A. Correct.

10 Q. And you believe you are familiar with this work?

11 A. I believe I have seen it before, yes.

12 Q. Please turn to page 83, if you would.

13 (Witness complied.)  

14 A. Okay.

15 Q. The author writes:

16 "Yet, there is" --

17 Well, in page 83 it's around the middle of the pa ge.

18 It's the first sentence of the paragraph -- secon d paragraph

19 under the heading there?

20 A. Yes.

21 Q. It says:

22 "Yet, there is ample documentation that

23 same-sex attractions and behaviors are not

24 inevitably or inherently linked to one's

25 identity."
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 1 Do you agree that same-sex attractions and behavi ors

 2 are not inevitably linked to one's identity?

 3 A. Well, I think that what they say in the next senten ce is

 4 the example of romantic friendships between women  in the

 5 eighteenth and nineteenth centuries that were con sidered to be

 6 socially acceptable, but did not have an implicat ion for a

 7 woman being identified as a lesbian or a homosexu al.

 8 So certainly in that context, I think that that's  an

 9 accurate statement.

10 Q. Well, what about genderly?  Do you believe that the re is

11 ample documentation that same-sex attractions and  behaviors are

12 not inevitably linked to one's identity?

13 A. Well, without the benefit of reading the entire art icle

14 again to know the exact contents, I would say tha t I have

15 already said that in some cases a person's attrac tions don't

16 match their identity label.  Sometimes a person's  behaviors

17 don't match their identity label.

18 I -- I do think -- just from being able to scan t his,

19 I think they are specifically talking about histo rical

20 research, but I, you know, certainly would go bac k to what I

21 already said about the idea that sometimes there are

22 individuals whose identity label is not completel y predictive

23 of their behavior or some of their attractions.

24 Q. So you shouldn't have -- so you do agree that there  is no

25 inevitable link, I gather?
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 1 What about the second half though, that there is no

 2 inherent link.  Do you agree with that?  

 3 A. Well, could you -- I'm honestly not sure what they mean by

 4 an inherent link here, so I would have a problem with that.

 5 I'll go back to how I said it before without usin g

 6 the word "inherent," because I'm honestly not qui te sure what

 7 they mean here by that.

 8 It is the case that for most people there is a

 9 relationship, a close relationship, but for some people there

10 is not.  And so if that means there's not an inhe rent one

11 because there are exceptions, then I would agree with that

12 term, if that's what they mean by it.

13 Q. Well, you think stated broadly, if someone were to state

14 more generally that same-sex attractions and beha viors are not

15 inherently linked to one's identity, do you belie ve that would

16 be an unreasonable statement?

17 A. Well, I would just want to know what they meant by

18 "inherently."

19 Q. And depending on their meaning, do you think that m ight be

20 an unreasonable statement?

21 A. I would just want to know what they mean by "inhere ntly."

22 As I said, I think if you are a betting person an d a

23 person tells you that they are heterosexual, the safe bet would

24 be that their attractions are to people of the ot her sex, but

25 it is possible that they might say they have same -sex
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 1 attractions as well or even more.

 2 But -- but so if what we mean by "inherent" is th at

 3 there is absolutely no overlap, there is never a heterosexual

 4 person who -- in order for it not to -- in order for it to be

 5 inherent, it would have to be the case that all h eterosexuals

 6 report exclusively different-sex attractions and exclusively

 7 different-sex behavior, and the flip side of that  for lesbians

 8 and gay men.  Then I would say that, no, you woul dn't say that

 9 there is an inherent link between those things.

10 Q. All right.  Thank you.

11 MR. NIELSON:   And, your Honor, I would like to move

12 DIX-1239 into evidence.

13 MR. DETTMER:  Your Honor, we just renew the same

14 objection about the author not being here, but un derstanding

15 your Honor's position.

16 THE COURT:  Well, I understand.  1239 is admitted.

17 MR. NIELSON:   Thank you, your Honor.

18 (Defendants' Exhibit 1239 received in evidence.) 

19 THE COURT:  Take me to the page from which you were

20 quoting in 1239.

21 MR. NIELSON:   Yes, your Honor.

22 THE COURT:  85?

23 MR. NIELSON:   It was page 87 that we were quoting

24 from, your Honor.

25 THE WITNESS:  No, it was page 83.
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 1 MR. NIELSON:   Did I misspeak?

 2 THE WITNESS:  I was looking at page 83.

 3 MR. NIELSON:   Give me just one moment -- it is page

 4 83, your Honor.  I did misspeak there.

 5 And thank you, Professor Herek, for catching that .

 6 THE COURT:  Beginning at what point?

 7 MR. NIELSON:   It was in the middle of the page, the

 8 paragraph -- the second full paragraph on the pag e, your Honor.

 9 THE COURT:  "In America today"?

10 MR. NIELSON:   No.  The next one below that.  "Yet,

11 there."

12 THE COURT:  I see.  All right.  Fine.  

13 MR. NIELSON:   Thank you.

14 BY MR. NIELSON:  

15 Q. Professor Herek, could you please turn to tab 16 in  your

16 witness binder?  And you will find a document pre marked

17 DIX-978.

18 And can you identify this document, Professor

19 Herek?l?

20 A. It's a photocopy of the cover of the book describin g the

21 Laumann study that we have been referring to.  Th e title of the

22 book was The Social Organization of Sexuality, subtitle, Sexual

23 Practices in the United States.  And paging ahead it looks as

24 though it's chapter eight from that book, which w as the chapter

25 on homosexuality.
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 1 Q. Correct.  And in chapter eight is reproduced in ful l here.

 2 MR. NIELSON:   And I believe, your Honor, that this

 3 exhibit, 978, DIX-978 is already in evidence.

 4 THE COURT:  I believe that's correct.

 5 MR. DETTMER:  Your Honor, it's P-943 as well.

 6 MR. NIELSON:   It is.  I believe that's correct.  This

 7 is one that both sides designated and, honestly, I don't know

 8 which one it came in as.  But it's --

 9 THE COURT:  If it's in, it's in.

10 MR. NIELSON:   Yes.  Thank you, your Honor.

11 BY MR. NIELSON:  

12 Q. Now, you are familiar with this document, correct?

13 A. Yes, I am.

14 Q. And you relied on it in forming your expert opinion s,

15 correct?

16 A. Well, I -- yeah, I relied on some of the data from this.

17 Q. Yes.  And, in fact, you cited it in your report?

18 A. Yes.

19 Q. And this study, the Laumann study, if I may call it  that,

20 it's widely considered to be a very high quality national

21 survey with a large probability sample of sexuali ty, correct?

22 A. Yes.  I -- I was only hesitating over "large" becau se I'm

23 forgetting exact sample size, but it was a -- it is a respected

24 national survey on sexuality.

25 Q. Right.  And if -- do you believe that it was not a large
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 1 probability sample?

 2 A. Well, "large" is a relative term.  I was just tryin g to

 3 remember the -- I'm remembering that it was somew here in the

 4 neighborhood of a couple thousand people or maybe  3200 people,

 5 something like that.  And, yeah, that's a good si ze sample.

 6 Q. All right.  Thank you.

 7 And, in fact, no national study in the United Sta tes

 8 with a large probability sample has addressed que stions of

 9 sexuality in the way that the Laumann study did.  It was a very

10 comprehensive survey and is still considered the authoritative

11 source for data at this point, correct?

12 A. I believe I wrote those words.

13 Q. You said them in your deposition, sir.

14 A. Yes, that's correct.

15 Q. All right.  And please look at page 290.

16 A. Okay.

17 Q. Around the middle of the page, right underneath the  8.3

18 subtitle -- subheading.  It says:

19 "To quantify or count something requires

20 unambiguous definition of the phenomenon in

21 question and we lack this in speaking of

22 homosexuality."

23 Do you agree that we lack an unambiguous definiti on

24 of homosexuality?

25 A. Well, here what they are talking about is an operat ional



HEREK - CROSS EXAMINATION /  NIELSON   2142

 1 definition.  They are saying to quantify or count  something

 2 requires an unambiguous definition.  

 3 And I think what they were getting at and what

 4 they're leading up to is that sometimes people mi ght use

 5 identity as the -- as a basis for their operation al definition.

 6 Sometimes they might use attraction.  Sometimes t hey might use

 7 one's sexual behavior history.  And so that creat es problems

 8 when one is trying to count how many people fit i nto these

 9 different categories.

10 Q. And do you believe that if you pick one of those

11 definitions -- attraction, behavior or identity - - at that

12 point you have an unambiguous definition, Profess or Herek?

13 A. Well, if you pick it and you specify it and it's no t

14 ambiguous, then you have an unambiguous definitio n.

15 Q. That's tautological, isn't it, sir?

16 A. Yes, it is.

17 Q. But is saying, "I'm going to pick attraction," at t hat

18 point it's still ambiguous, correct?

19 A. I think what they are saying is, if you say we are going

20 to measure homosexuality and heterosexuality, tha t's where the

21 ambiguity is and that you have to specify exactly  what it is

22 that you are measuring.

23 So if you say you're going to measure homosexuali ty

24 and heterosexuality in the American population, w hat these

25 researchers did was to look at behavior and attra ction and
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 1 identity, and they explain in great detail how th ey asked those

 2 questions and they report their data accordingly.

 3 So I think where they are saying the ambiguity

 4 emerges is if you use these broad terms, like hom osexuality or

 5 heterosexuality, without specifying exactly what it is that you

 6 are measuring.

 7 Q. Let's just go back to exactly what they wrote.

 8 A. Okay.

 9 Q. As opposed to what they may or may not have meant, which

10 is:  

11 "To quantify or count something requires

12 unambiguous definition of the phenomenon in

13 question and we lack this in speaking of

14 homosexuality."  

15 Do you agree that we lack an unambiguous definiti on

16 of homosexuality?

17 A. Well, certainly in terms of doing what they say the y are

18 doing, to quantify or count.  You can't just say homosexuality.

19 That would be an ambiguous term.  There would not  be a single

20 operational definition for that.

21 Q. What about unoperational?  Do you think there is a single

22 definition for homosexuality?

23 A. Well, as I said earlier -- or you can derive from w hat I

24 said earlier, homosexuality can be understood as an ongoing

25 enduring pattern of attraction and desire or roma ntic
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 1 attraction, sexual attraction or desire for peopl e of the same

 2 sex.  It can be defined as an ongoing pattern of sexual

 3 behavior with people with the same sex.  It can b e defined as

 4 an identifies of one's self as gay or lesbian or belonging to

 5 the gay or lesbian community.

 6 So I would say there you have a definition of

 7 homosexuality that is not ambiguous.

 8 Q. It sounded like three definitions, Professor Herek. ?

 9 A. Well, again, I think that that encompasses the phen omenon.

10 What they show in this, in this report is that fo r

11 most people who say they are gay, lesbian or bise xuality, the

12 three definitions coincide.

13 Q. Let's actually turn to page 299, if you would.

14 (Witness complied.) 

15 Q. And there are two Venn diagrams, one for women and one for

16 men.

17 MR. NIELSON:   And I would actually like to put those

18 up on the screen, if I could.  I will wait a mome nt until that

19 happens.  

20 The figures on page 299 -- and can we zoom in on

21 those a little bit?  

22 (Document displayed)                                     

23 MR. NIELSON:   All right.  Yes.  

24 BY MR. NIELSON:  

25 Q. For women, now you'll see it has -- this diagram in dicates
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 1 a circle for desire, a circle for behavior and a circle for

 2 identity.

 3 And it indicates that for women same-sex desire,

 4 behavior and identity overlap for only 15 percent  of the

 5 individuals studied, correct?

 6 A. What it shows is that for the women who said that t hey had

 7 a lesbian or bisexual identity, all of them also said that they

 8 had same-sex desire and all but one said that the y had same-sex

 9 sexual behavior.

10 Q. All right.  And it also shows that of the women who  had

11 same-sex desire, 59 percent had neither same-sex identity or

12 same-sex behavior, correct?

13 A. Right.  And as I said earlier, these included women  who

14 simply said that they found the idea of possibly having sex

15 with someone of the same sex at least somewhat ap pealing.  

16 So this is a very broad inclusive sort of definit ion

17 of attraction, which I believe that the authors o f the book

18 explain in some detail.

19 Q. And it also finds that 13 percent of the women who had

20 desire engaged in same-sex behavior, but did not have same-sex

21 identity, correct?

22 A. No.  It's not 13 percent of the women who had desir e.

23 It's 13 percent of the entire group of women who are

24 represented in this diagram.

25 Q. In the samples.  In the samples size, correct.  I
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 1 apologize for that.

 2 A. It's 19 women basically.

 3 Q. So 13 percent of the sample --

 4 A. No.  I'm sorry.  I didn't mean to interrupt.

 5 Q. Thirteen percent of the sample of the women had sam e-sex

 6 desire and same-sex behavior, but not same-sex id entity,

 7 correct?

 8 A. Thirteen percent of this subsample; not of the enti re

 9 survey sample, but of the 150 women who are diagr ammed here,

10 yes.

11 So 19 of those women -- that's why I sometimes fi nd

12 it easier to just use the numbers rather than the  percentages.

13 But 19 of those women said that they experienced same-sex

14 desire and had engaged in sexual behavior with an other woman,

15 but did not identify themselves as being lesbian or bisexual.

16 Q. All right.  As opposed to the 23 women who had all three,

17 correct?  If we are talking about numbers as oppo sed to

18 percentages.

19 A. Right.  Twenty-three women had all three, and then another

20 one identified as lesbian other gay and, also, ex pressed

21 same-sex desire, but said that she had not engage d in same-sex

22 behavior.

23 And, you know, we have to say that there are a nu mber

24 of reasons why people might have attractions or i dentities, but

25 not necessarily act upon them in the sense of act ually having
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 1 sex with someone.

 2 Q. Right.  As you talk about the subsample here, this is a

 3 subsample drawn from this large population survey  of all the

 4 women who indicated any of the three, correct?

 5 A. This subsample consists of people who indicated any  of

 6 those three involving same-sex desire, attraction  or behavior.

 7 Q. All right.  Thank you.

 8 And let's turn to the diagram for men, if we coul d?  

 9 MR. NIELSON:   Can you focus in on that?  Thank you.

10 (Document displayed) 

11 BY MR. NIELSON:  

12 Q. Now, for men, if you look at these diagrams, you'll  see

13 that same-sex desire, behavior and identity overl ap for only

14 24 percent of the individuals studied, correct?

15 A. And here, again, yeah, there were 34 men for whom t hey

16 overlapped.  Two men, additional men who said tha t they

17 identified as gay or lesbian -- I'm sorry, as gay  or bisexual

18 and who also had same-sex desire, but not behavio r.

19 And then there are those three men who said that they

20 identified as gay or bisexual, but had no desire or behavior

21 with the same sex.

22 And interestingly in a footnote in this chapter,

23 Laumann and his colleagues explained that they ac tually believe

24 that those three men made a mistake when they fil led out the

25 questionnaire, because they thought it was such a n anomalous
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 1 result, that they believed it was -- it reflected  error on the

 2 part of the respondents.

 3 So here, again, if you accept the researcher's

 4 interpretation of the data, it would be the case that all of

 5 the men, except those three, who identified as ga y or bisexual

 6 also exhibited same-sex desire, and all but two o f them also

 7 had engaged in same-sex behavior.

 8 Q. Let me ask you some questions about -- do you agree  that

 9 it would be impossible that those three people di d not make a

10 mistake, those two percent?

11 A. I would not want to say anything that is impossible , but

12 having done a great deal of survey research, I do  know that

13 people sometimes make mistakes when they're filli ng out

14 questionnaires.

15 Q. All right.  And we also see that 44 percent of the survey

16 sample had desire, but neither identity nor behav ior.

17 That six percent had desire and behavior, but not

18 identity.  That 22 percent had same-sex behavior,  but not

19 same-sex desire or same-sex identity.  Correct?

20 A. Correct.  And none of those individuals overlapped with

21 the identity category.  So these were not individ uals who

22 identified as gay, lesbian or bisexual.

23 Q. Correct.  But they -- that they did engage in same- sex

24 behavior or had same-sex desire depending on whic h group they

25 fell in, correct?
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 1 A. Right.  And I believe that the behavior in this cas e was

 2 lifetime, or at least since age 18, any same-sex sexual

 3 behavior.  

 4 And the desire was a question, again as with the

 5 women, that included anyone who said that they we re at least --

 6 they found the idea of same-sex contact at least somewhat

 7 appealing.  They would have been included in the desire

 8 category.

 9 Q. Right.  All right.  Thank you.

10 And let's turn to page 300.

11 A. Okay.

12 MR. NIELSON:   And I don't need it any more on the

13 screen.

14 BY MR. NIELSON:  

15 Q. Just the text, the last paragraph on the page reads :

16 "This analysis demonstrates the high degree

17 of variability in the way that differing

18 elements of homosexuality are distributed in

19 the population.  This variability relates to

20 the way that homosexuality is both organized

21 as a set of behaviors and practices and

22 experienced subjectively.  It raises quite

23 provocative questions about the definition of

24 homosexuality."

25 Do you disagree with any of these statements?
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 1 A. He says:  

 2 "While there is a core group, about 2.4

 3 percent of the total men and about

 4 1.3 percent of the total women, in our survey

 5 who define themselves as homosexual or

 6 bisexual, have same-gender partners and

 7 express homosexual desires, there are also

 8 sizeable groups who do not consider

 9 themselves to be either homosexual or

10 bisexual, but have had adult homosexual

11 experiences or express some degree of

12 desire."

13 Q. Okay.  It does say that.

14 Do you disagree that there is a high degree -- th at

15 this analysis demonstrates a high degree of varia bility in the

16 way that differing elements of homosexuality are distributed in

17 the population?

18 A. Well, you know, I guess, as I have already said, it  shows

19 that there are certainly this core group.  There is this core

20 group for whom the identity, the attraction and t he behavior

21 are consistent; but there are also individuals wh o -- who

22 engage in same-sex behavior, but don't experience  attraction or

23 identity.  Also, individuals who say that they at  least find

24 the idea of same-sex sex somewhat appealing.

25 So it -- it does say that there are those sorts o f
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 1 individuals for whom these various dimensions don 't overlap.

 2 Q. All right.  And then let's read the end of the para graph,

 3 since we were reading on.

 4 The author is right.  "This preliminary" -- well,

 5 let's start at the sentence right where you ended .

 6 A. Okay.

 7 Q. I can't remember where you ended actually.  Let's s tart:  

 8 "While the measurement of same-gender

 9 practices and attitudes is crude at best,

10 with unknown level of underreporting for

11 each, this preliminary analysis provides

12 unambiguous evidence that no single number

13 can be used to provide an accurate and valid

14 characterization of the incidence and

15 prevalence of homosexuality in the population

16 at large.

17 "In sum, homosexuality is fundamentally a

18 multi-dimensional phenomenon that has

19 manifold meanings and interpretations

20 depending on context and purpose."

21 Do you agree that homosexuality is fundamentally a

22 multi-dimensional phenomenon that has manifold me anings and

23 interpretations?

24 A. Depending on context and purpose.

25 Q. All right.
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 1 A. Yeah.  And I think it's key that they are using the  term

 2 "homosexuality" here.  Because as I have said, ho mosexuality

 3 can be understood in terms of attraction or behav ior or

 4 identity.  Am I think what they're doing is affir ming that

 5 statement and pointing to their data to illustrat e how,

 6 although it overlaps in many people -- especially  people who

 7 identify as lesbian, gay or bisexual -- that's no t the case for

 8 everyone.

 9 Q. All right.  So do you agree that it's a multi-dimen sional

10 phenomenon?

11 A. That's what I think I have been saying for the last  few

12 hours.

13 Q. All right.  Thank you.

14 Please turn to of tab 18 in the witness binder, i f

15 you would.

16 (Witness complied.) 

17 Q. You will see a document -- actually, for some reaso n it is

18 not premarked, but it is the same document as PX- 940.

19 And are you familiar with this -- can you identif y

20 this document, Professor Herek?

21 A. Well, this is the title page to the book Sexual Behavior

22 in the Human Male, authored by Alfred Kinsey, Wardell Pomeroy,

23 and Clyde Martin.  I believe it was published in 1948.

24 Q. All right.  Thank you.

25 MR. NIELSON:   And, your Honor, I believe this is
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 1 the -- the same material that was in PX-940, whic h was admitted

 2 into evidence this morning.

 3 MR. DETTMER:  That's correct, your Honor.

 4 BY MR. NIELSON:  

 5 Q. Now, and you relied on this document in your expert  report

 6 in forming your opinions in this case, correct?

 7 A. Yes.  Well, at least on portions of it.

 8 Q. Yes.  Thank you.

 9 A. It's a very massive document.

10 Q. Yes, it is.

11 Please turn to page 639, if you would, Professor

12 Herek.  And around the middle of the page you wil l find what I

13 gather is a pretty famous quote, and I will read that.  It's:

14 "Males do not represent two discrete

15 populations, heterosexual and homosexual.

16 The world is not to be divided into sheep and

17 goats.  Not all things are black, nor all

18 things white.  It is a fundamental of

19 taxonomy that nature rarely deals with

20 discrete categories.  Only the human mind

21 invents categories and tries to force facts

22 into separated pigeonholes.  The living world

23 is a continuum in each and every one of its

24 aspects.  The sooner we learn this concerning

25 human sexual behavior, the sooner we shall
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 1 reach a sound understanding of the realities

 2 of sex."

 3 And I believe you said earlier that you agree tha t

 4 sexual orientation ranges along a continuum, corr ect?  

 5 A. Yes, that's how we generally understand it.  And as  I

 6 said, that idea was elaborated by Kinsey in this book.

 7 Q. And if you look earlier on that page, on page 639 - -

 8 excuse me.  We are there already.

 9 But in the first paragraph, the one that's a

10 carryover from the last page, it says:

11 "But the record also shows that there is a

12 considerable portion of the population whose

13 members have combined, within their

14 individual histories, both homosexual and

15 heterosexual experience and/or psychic

16 responses.  There are some whose heterosexual

17 experience predominates.  There are some

18 whose homosexual experiences predominate.

19 There are some who have had quite equal

20 amount of both types of experiences."

21 And I -- I gather you agree with that, correct?

22 A. Well, the only thing I would qualify is that Kinsey  will

23 be speaking here about the proportions of men in his sample,

24 and this book was just about sexual behavior in m en.

25 And we now know that Kinsey's sample was certainl y
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 1 problematic in the sense that it couldn't be assu med to be

 2 representative of the population at large, just b ecause of the

 3 various techniques he used.

 4 He was a very skilled researcher.  He was amazing  in

 5 getting people to talk about their own sexual exp eriences at a

 6 time when that was not commonly done.

 7 So -- but the problem is that his sample, it's ve ry

 8 difficult to generalize to the entire population because if you

 9 do, what you would say is that roughly half of al l men either

10 have homosexual experiences or desires.  And that 's quite

11 inconsistent with data that we have from other su rveys.

12 So I would just say that it's important to look a t

13 Kinsey as a source of numbers.  He shows that the re are large

14 numbers of people with various patterns of experi ences, but not

15 to look at them in terms of proportions, which I think he was

16 suggesting in this paragraph.

17 Q. So in other words, we should be cautious of precise

18 numbers or proportions from Kinsey, correct?

19 A. Well, you shouldn't generalize to the larger popula tion,

20 which is why when I talk about Kinsey, I tend to focus just on

21 just the number of people that he found manifesti ng this.  We

22 don't know to what extent that would translate in to a

23 population proportion that's generalizable.

24 Q. Right.  But that doesn't go to his analysis or his

25 constructs, correct; that goes to the numbers?
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 1 A. Right.  It goes to the numbers.

 2 Q. All right.  And on page 638, if you turn back, ther e is

 3 Kinsey's "Heterosexual/Homosexual Rating Scale."  

 4 MR. NIELSON:   And I would like to pull this up on the

 5 screen, too.

 6 (Document displayed)                                      

 7 MR. NIELSON:   I want the table of numbers underneath.

 8 Well, all right.  We will work with it at this le vel.

 9 BY MR. NIELSON:  

10 Q. All right.  First of all, you see this graph that s ays

11 zero through six along the bottom and then this l ine which, I

12 gather, reflects a sampling.

13 A. No.  I'm sorry.  That's not -- I don't think that's  what

14 it reflects.

15 Q. Okay.  It doesn't reflect his sampling.  It just re flects

16 the degree of heterosexuality or homosexuality fo r each metric,

17 correct?

18 A. I believe so.

19 Q. Thank you.  I believe that's correct, too.  I apolo gize

20 for that misstatement.

21 MR. NIELSON:   Now, please go down -- shift this down

22 to the numbers underneath.  And can you zoom in o n the numbers

23 from -- yes.  Thank you.

24 BY MR. NIELSON:  

25 Q. So this is his scale.  It's based on both psycholog ic
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 1 reactions and overt experiences individuals rate as follows:

 2 Zero, exclusively heterosexual with no homosexual .

 3 One, predominantly heterosexual, only incidentall y

 4 homosexual.

 5 And they continue on through three, which is equa lly.

 6 And then gradually working up to six, which is ex clusive

 7 homosexual.  Correct?

 8 A. Correct.

 9 Q. And do you believe this is a reasonable way to meas ure --

10 to measure sexual orientation?

11 A. Well, Kinsey never wanted to measure sexual orienta tion.

12 Kinsey was out explicitly to measure behavior and  experience.

13 I -- I don't think you will would find Kinsey --

14 well, as he said earlier, he doesn't think the wo rld can be

15 divided into heterosexuals and homosexuals.  And if you look at

16 the study, you will find that he never asked peop le whether

17 they were heterosexual or gay or lesbian or bisex ual.

18 So this scale has been used to define or to measu re

19 the components of sexual orientation that we have  been

20 discussing in terms of attraction and behavior, b ut not in

21 terms of identity.

22 Q. Attraction and behavior are also definitions of sex ual

23 orientation that are used, correct?

24 A. They are, yeah, components of sexual orientation, a nd

25 that's what this has been used to measure.
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 1 Q. Correct.  Thank you.  Thank you.

 2 Now, please turn to tab 18-A in the witness binde r.

 3 It's -- you will see an 18 and then after that yo u will see an

 4 18-A.

 5 A. I see, okay.

 6 Q. And you will see a document premarked DIX-1272.

 7 A. Yes.

 8 Q. And can you identify this document?

 9 A. This is a paper that was published in 1977 in the Journal

10 of Homosexuality titled "Components of Sexual Identity" by

11 Michael Shively and John DeCecco.

12 Q. And are you familiar with this document?

13 A. I am familiar with it.  I have to say I haven't loo ked at

14 it for awhile, but I -- I have looked at it in th e past, why.

15 Q. All right.  Thank you.

16 Please turn to page 45 using the internal paginat ion.

17 And under "Sexual Orientation," in the second

18 paragraph under that heading, you'll see that he writes:

19 "Sexual orientation can be viewed as having

20 two aspects.  One is physical preference and

21 the other is affectional preference.

22 Physical preference refers to the

23 individual's preference for male and/or

24 female sexual partners.  Affectional

25 preference refers to an individual's
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 1 preference for male and/or female emotional

 2 partners."

 3 Correct?

 4 And then -- that's what it says.  And then the au thor

 5 continues on:

 6 "Physical preference can be viewed as two

 7 independent continua of heterosexuality and

 8 homosexuality. For each individual there is

 9 one continuum for the physical

10 heterosexuality and another for physical

11 homosexuality.  Qualitatively individuals can

12 be seen as heterosexual, homosexual or both

13 heterosexual and homosexual.  Quantitatively

14 individuals can be seen as having

15 heterosexuality and homosexuality ranging

16 from very much to very little."  

17 And he depicts this in figure three, I believe.

18 A. No.

19 Q. Or figure -- figure four, excuse me.  I apologize.

20 MR. NIELSON:   Could you zoom up on figure four?

21 (Document displayed) 

22 BY MR. NIELSON:  

23 Q. Correct?

24 A. That's figure four?

25 Q. Yeah.  And then he writes, continuing on in the nex t
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 1 paragraph -- not after the figure, but after wher e we were

 2 reading, he writes:

 3 "Affectional preference in similar fashion

 4 can be viewed as two independent continua of

 5 affectional heterosexuality and affectional

 6 homosexuality."  

 7 And then this is indicated in figure five on page  47.  

 8 MR. NIELSON:   If we could zoom in on that?

 9 (Document displayed)                                      

10 BY MR. NIELSON:  

11 Q. All right.  And the reason Kline has two metrics ea ch for

12 physical and affectional preference is stated on page 46, and

13 that is -- he writes that:  

14 "The bipolar view of sexual orientation is

15 restricted to physical expression and

16 suggests that homosexuality is expressed at

17 the expense of heterosexuality or

18 heterosexuality is expressed at the expense

19 of homosexuality."  

20 And he rejects that bipolar view.  So that's why he

21 has these two separate continua each for physical  and

22 affectional heterosexual -- homosexuality and het erosexuality.

23 And let's put those together.  I have a demonstra tive

24 that I'm going to put on the screen, and it  just  combines

25 these graphs together, figure four and figure fiv e, so we can
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 1 look at them.

 2 MR. NIELSON:   Can we get that up so we see the whole

 3 thing?

 4 Not the figure, the...  All right.  I guess we do n't

 5 have a demonstrative showing them both together.

 6 BY MR. NIELSON:  

 7 Q. But, in essence, we end up with looking at figure f our and

 8 figure five together, we end up having four graph s essentially.

 9 We have for physical preference a scale of -- ran ging from not

10 at all heterosexual to very heterosexual, with nu mbers from one

11 to five.

12 From not at all homosexual to very homosexual, wi th

13 numbers from one to five.

14 Then for affectional preference, we have the same

15 thing.  We have two graphs.  One ranging from not  at all

16 heterosexual to very heterosexual.  One ranging f rom not at all

17 homosexual to very homosexual.

18 Now, do you believe this is an unreasonable way t o

19 measure sexual orientation?

20 A. First of all, I got confused because you were sayin g

21 Kline.

22 Q. I'm talking about Shively.  I misspoke.  I apologiz e.

23 This is Shively and DeCecco, correct.  And I apol ogize for

24 misspeaking there.

25 A. Okay.  Yeah, this actually was developed at a time when
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 1 psychology was beginning to look at gender and th e traits of

 2 masculinity and femininity In a new way.  

 3 Whereas, masculinity and femininity had previousl y

 4 been conceptualized as lying at two ends of a bip olar

 5 continuum.  You are either masculine or feminine and if you are

 6 high on masculinity, you necessarily were low on femininity.

 7 Around this time some researchers had proposed th at

 8 actually you could -- those were independent of e ach other.

 9 Some individuals were high on both masculinity an d femininity,

10 and those individuals were labeled androgenous.

11 I believe Shively and DeCecco were influenced by that

12 perspective and what they proposed to do was to t ake Kinsey's

13 approach, which had that scale that ranged from e xclusively

14 heterosexual to exclusively homosexual, and to ap ply this new

15 way of thinking and say that you could possibly b e high on

16 both, in which case I imagine you would be labele d bisexual; or

17 you could be high on one, low on another, or low on both, in

18 which case you would probably be labeled asexual.

19 And I think that's a reasonable way of asking abo ut

20 it.  I -- I think that one thing that's missing f rom this

21 approach is that they are looking at physical pre ference and

22 affectional preference.  They are not asking abou t a person's

23 actual identification or a person's behavioral hi story; but as

24 far as looking at the idea of physical and affect ional

25 preferences, this is a reasonable way to measure that.
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 1 Q. Okay.  Thank you.

 2 So this would be an attraction-based theory of --  or

 3 definition of -- or measurement of sexual orienta tion, correct?

 4 A. I would say that that's where it focuses.

 5 Q. All right.  Thank you.

 6 MR. NIELSON:   Your Honor, I would like to admit this

 7 DIX-1272 into evidence.

 8 THE COURT:  Hearing no objection, 1272 is admitted.

 9 (Defendants' Exhibit 1272 received in evidence.) 

10 MR. NIELSON:   All right.  Thank you.

11 BY MR. NIELSON:  

12 Q. Now, please turn back to tab 17 in your binder, if you

13 would.

14 (Witness complied.) 

15 Q. And you will see an exhibit, a document premarked 1 275.

16 Can you identify this exhibit?

17 A. This was an article that was published in 1985 in t he

18 Journal of Homosexuality.  And the title is "Sexual

19 Orientation: A Multi-Variable Dynamic Process."  And there are

20 three authors, the first of whom is Fritz Kline.

21 Q. All right.  Thank you.  And are you familiar with t his

22 document?

23 A. Yes, I am.  I am familiar.  I haven't read it recen tly,

24 but I am familiar with the document.

25 Q. All right.  Thank you.  
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 1 And please look at page 35 on the first page, if you

 2 would, the first page of the article.

 3 A. Uh-huh.

 4 Q. And the authors -- and I'm going to refer to Kline,  with

 5 the understanding that I'm referring to all of th em.

 6 They write:

 7 "Researchers have failed operationally or

 8 conceptually to define sexual orientation by

 9 not providing clear or consistent

10 definitions.  The study gives evidence that

11 sexual orientation cannot be reduced to a

12 bipolar or even tripolar process, that must

13 be" -- it says "most," but I believe that's a

14 typo and it means "must" -- "that must be

15 recognized within a dynamic and multivariate

16 framework."

17 Correct?

18 A. That's what it says.

19 Q. Do you believe that any of those statements are

20 unreasonable?

21 A. Well, you know, they aren't unreasonable to have be en

22 writing it in 1985 in this paper, but you know wh at's happened

23 is that since this paper came out and Kline intro duced this

24 sexual orientation grid, researchers have done an alysis with it

25 that suggest that -- although they are very caref ul in
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 1 separating out all of these different dimensions,  most of those

 2 dimensions end up all clustering together when we  do

 3 statistical analyses of them.

 4 So it turns out that although this Kline sexual

 5 orientation grid separates out many different com ponents of

 6 sexual orientation and even social orientation, n ot simply

 7 things we would think of as sexual, the sexual co mponents of it

 8 all seem to boil down to one single underlying di mension in the

 9 way that people actually complete this grid.

10 Q. All right.  Let's look at the grid a little bit, if  we

11 could.  Please look at page 39.

12 (Witness complied.) 

13 Q. And you'll find that this grid lists several -- it lists

14 self variables on the left:  Sexual attraction, s exual

15 behavior, sexual fantasies, emotional preference,  social

16 preference, self-identification and heterosexual/ gay lifestyle.

17 Correct?

18 A. That's it.

19 Q. And it includes columns that say "Past," "Present" and

20 "Ideal," correct?

21 A. Correct.

22 Q. Now, if you look at page 41, you see a figure two.

23 MR. NIELSON:   I would like to get that up.

24 (Document displayed) 

25
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 1 BY MR. NIELSON:  

 2 Q. And this is -- this is a matrix ranging from one to  seven,

 3 ranging from other sex only to same sex only.

 4 And as you will see from the discussion, the

 5 appropriate number is placed -- from this box is placed on the

 6 grid for each of the first five variables:  Sexua l attraction,

 7 sexual behavior, sexual fantasies, emotional pref erence and

 8 social preference; correct?

 9 A. Yes.

10 Q. And then if you look on page 42, you will see figur e

11 three.

12 And this, again, has one to seven, ranging from

13 hetero only to gay only.  And the appropriate num ber is placed

14 in each box on the grid for the last two variable s, which are

15 self-identification and hetero/gay lifestyle, cor rect?

16 A. Yeah, I believe so.

17 Q. And let's put this all together.  I have a demonstr ative,

18 I believe -- if this one works -- that combines t he three

19 together.

20 (Brief pause.) 

21 Okay.  Apparently, we don't have the right set of

22 demonstratives.

23 But in short, putting them together, you have thi s

24 grid --

25 MR. NIELSON:   Well, let's bring the grid up at least.
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 1 (Document displayed) 

 2 BY MR. NIELSON:  

 3 Q. And using these two separate tables, you enter numb ers

 4 into these 21 squares, correct?

 5 A. Yes.

 6 Q. Now, you said you don't believe -- you believe this  is --

 7 is or is not an unreasonable way to measure sexua l orientation;

 8 which was it?

 9 A. Well, it turns out that it's proved to be too burde nsome

10 because individuals are expected to provide 21 di fferent

11 ratings of their sexual orientation or some aspec t at least

12 somewhat related to it in this grid.

13 And as I said, in subsequent research the researc hers

14 have found that when they do statistical analyses  to see how

15 the data actually come out, you know, how people actually rate

16 themselves, that on most of these variables -- es pecially for

17 the past and the present, on most of these variab les they have

18 all basically correlate very highly with each oth er, suggesting

19 that underlying the grid there is one unified con ception of a

20 sexual orientation based on attraction, behavior and identity.

21 Q. All right.  And the authors wrote on page 38 -- rig ht

22 before "Sample Characteristics" they write:

23 "In the present study it was postulated that

24 the individual's sexual orientation is

25 composed of sexual and non-sexual variables
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 1 which differ over time.  By studying a large

 2 group of individuals, this study validated

 3 the theoretical model of sexual orientation

 4 as multi-varied and dynamic."

 5 A. I'm sorry.  Where are you reading?

 6 Q. It's the last two sentences of the last paragraph b efore

 7 "Sample Characteristics."

 8 A. Okay, okay.  I'm there.

 9 Q. Okay.  If you could just quickly read those two sen tences

10 so I won't read them again.

11 A. Okay.

12 Q. They say that their study validated the theoretical  model

13 of sexual orientation as multi-variate and dynami c.

14 Do you believe that they mischaracterized the res ults

15 of their study?

16 A. Well, I don't believe they mischaracterized their r esults.

17 It's just that, you know, in subsequent studies w here they have

18 done factor analyses, which is a particular stati stical

19 technique of responses to the Kline grid, those s tudies have

20 shown that, as I said, there seems to be one core  underlying

21 dimension here.

22 It's not to say that they were misrepresenting th eir

23 data, but it just -- whenever anyone proposes som ething, a

24 measure or whatever, it is constantly subjected t o subsequent

25 empirical tests.
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 1 And so the -- the empirical testing that I have s een

 2 of the Kline grid has come up with that pattern.  And I think

 3 that it's widely assumed by sexual orientation re searchers or

 4 sexuality researchers that, depending upon what y ou are looking

 5 for, it might be useful to administer the Kline g rid, but it's

 6 very burdensome to the respondent.  It requires a ll of these

 7 questions to be answered.  And it probably doesn' t get you very

 8 far, or much further than by simply asking simple  questions

 9 about attraction, behavior and identity.

10 Q. So 21 boxes is too many, is that --

11 A. Well, it's more than is necessary.

12 Q. All right.  Thank you.

13 Well, okay.  Well, we will move on from that.  Pl ease

14 turn to tab nine in the witness binder.

15 MR. NIELSON:   First, your Honor, I would like to

16 offer that, DIX-1265, into evidence.

17 THE COURT:  Hearing no objection, 1265 is admitted.

18 (Defendants' Exhibit 1265 received in evidence.) 

19 THE COURT:  And when we get a good place to break for

20 luncheon, you might let me know.

21 MR. NIELSON:   I would be happy to break at the

22 Court's pleasure.  If now is a good time, we can break now.

23 THE COURT:  I don't want to interrupt your

24 examination.

25 MR. NIELSON:   It's as good a time as any.  Thank you,
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 1 your Honor.

 2 THE COURT:  Why don't we resume then, ladies and

 3 gentlemen, let's come back -- see if we can come back at 20

 4 minutes avenue 1:00 o'clock.  Is that all right?

 5 MR. NIELSON:   Thank you very much, your Honor.

 6 (Whereupon at 12:21 p.m. proceedings  

 7  were adjourned for noon recess.) 
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 1

 2

 3  P R O C E E D I N G S  

 4 JANUARY 22, 2010 1:24 P.M.  

 5  

 6 THE COURT:  Yes, Mr. Boutrous.

 7 MR. BOUTROUS:  Yes, Your Honor.  I wanted to just

 8 give the Court a progress report and, for schedul ing purposes,

 9 a prognosis on the exhibit issue. 

10 The two sides have been talking and working throu gh

11 the exhibits.  We think that it will prob- -- in terms of

12 introducing exhibits, some of the arguments about  the exhibits

13 that -- where we haven't reached agreement, playi ng some

14 videotape depositions in order to lay the foundat ion and put

15 the exhibits in, and then to play several of the excerpts of

16 videos, it would probably take about 90 minutes.

17  And that would be the last thing we do before we

18 rest.  And so I just wanted to give the Court a s ense of it for

19 planning today.  I'm not sure how much more cross -examination

20 there is left, but we were thinking we would be r esting our

21 case today.

22 THE COURT:  So if the witness finishes his testimony

23 90 minutes or so ahead of 4 o'clock, you will be done with your

24 case.

25 MR. BOUTROUS:  That's correct, Your Honor.
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 1 THE COURT:  Well, that gives us a target to shoot

 2 for.

 3 MR. BOUTROUS:  Thank you, Your Honor.

 4 THE COURT:  Mr. Nielson.

 5 MR. NIELSON:   Thank you, Your Honor.

 6 And I appreciate that target, though I think it m ay

 7 be unlikely, Your Honor.

 8 THE COURT:  Well, we can always be hopeful.

 9 MR. NIELSON:   Hope springs eternal, Your Honor.

10 THE COURT:  Yes.

11 MR. NIELSON:   All right.

12                  CROSS-EXAMINATION RESUMED 

13 BY MR. NIELSON:   

14 Q. Good afternoon, Professor Herek.

15 A. Good afternoon.

16 Q. Could you turn to tab 19 in your witness binder.

17 Can you identify -- well, you'll find a document

18 premarked DIX1266.  Can you identify this documen t?

19 A. Uhm, this is a -- well, this is the text of an arti cle.

20 It's not actually a copy of the article in its or iginal form.

21 But it's the text of an article titled "Definitio n and

22 measurement of sexual orientation" by John Gonsio rek, Randall

23 Sell, and James Weinrich, that was published in a  journal

24 called Suicide & Life-Threatening Behavior, in 1995.

25 Q. All right.  Thank you.
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 1 And are you familiar with this document?

 2 A. I believe I read this document some time ago, proba bly

 3 close to the time it was published.

 4 Q. All right.  Thank you.

 5 And the first -- the authors discuss a number of

 6 difficulties with measuring sexual orientation.  And then if

 7 you could turn to page 4 of the exhibit.  And at the start of

 8 the bottom paragraph the authors write, quote:

 9 "Given such significant measurement problems,

10 one could conclude there is serious doubt

11 whether sexual orientation is a valid concept

12 at all."

13 Do you believe that is an unreasonable statement,

14 that one could seriously doubt whether sexual ori entation is a

15 valid concept at all?

16 THE COURT:  Where do you see that?

17 MR. NIELSON:   The top of the paragraph that starts at

18 the bottom of the fourth page, Your Honor.

19 THE COURT:  Ah, yes.

20 MR. NIELSON:   Thank you.

21 THE WITNESS:  I'm sorry.  Could you repeat the

22 question.

23 BY MR. NIELSON:   

24 Q. Well, the -- the first sentence says:  

25 "Given such significant measurement problems,
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 1 one could conclude there is serious doubt

 2 whether sexual orientation is a valid concept

 3 at all."

 4 Do you believe that one could conclude that there  is

 5 serious doubt whether sexual orientation is a val id concept at

 6 all?

 7 A. Well, I think that they're raising that as mostly a

 8 rhetorical device in the article.  Because if you  read down a

 9 few sentences, to the end of that paragraph, you see them

10 saying:  

11 "Regardless of these philosophical debates,

12 most present-day North Americans tend to

13 label themselves as homosexual, heterosexual,

14 or bisexual, despite the fact that these

15 labels do not capture the full range of

16 complexity of sexual orientation and sexual

17 identity."

18 So characterizing it as a philosophical debate, I

19 think that they're raising it, you know, as a way  of discussing

20 some different positions with social construction ists and the

21 essentialists, for example; that they seem to com e down to the

22 idea that apart from the philosophical debates, i t seems real

23 to most people.

24 Q. All right.  And let's read about the philosophical

25 debates, as you call them.  The next sentence say s:
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 1 "Social constructionism suggests that there

 2 is nothing real about sexual orientation

 3 except as society's construction of it.

 4 Essentialism suggests that homosexual desire,

 5 identity, and persons exist as real in some

 6 form in different cultures and historical

 7 eras.  Not surprisingly, social

 8 constructionists generally reject the

 9 possibility of biological factors in sexual

10 orientation, while essentialists can accept

11 but do not necessarily require biological

12 factors," since we were looking to context.

13 Do you believe that -- first of all, do you belie ve

14 that it would be reasonable to doubt whether sexu al orientation

15 is a valid concept as all?

16 A. Well, what would you mean by "valid"?

17 Q. Just the words of the authors here.

18 A. Well, do you mean is there such a thing as sexual

19 orientation?  Does it actually exist?

20 Q. I guess is that what -- is that your interpretation  of

21 what they mean?

22 A. I'm not sure.  As I said, I haven't read this artic le for

23 quite a long time.  I think they come down saying  that -- as I

24 said, they refer to these philosophical debates.  That's their

25 term.  And they say most Americas, or North Ameri cans, tend to
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 1 label themselves according to sexual orientation.

 2 So, in that sense, I think you would have to say it

 3 is a real construct.  I mean, it's something that  people

 4 actually experience and believe and can report ab out

 5 themselves.

 6 Q. Do you believe that the position that they describe  as

 7 social constructionism, do you believe that is an  unreasonable

 8 position?

 9 A. Well, you know, I think that they've -- I realize t hey

10 were doing this in a very summary fashion.  But, in a way, this

11 is a -- this is a statement of social constructio nism that I

12 think escapes or avoids some of the nuance to the

13 constructionist view.

14 To say that the social constructionists would sug gest

15 that there's nothing, quote, real about sexual or ientation

16 except as society's construction of it is really to minimize

17 the importance of that construction.

18 When social constructionists are talking about th is,

19 I think, for most of them -- and, of course, ther e are many

20 different schools within that philosophical camp,  but I think,

21 generally, when they are talking about this they are referring

22 to the cultural level.

23 They are talking about the construction of these

24 concepts at the cultural level, in the same way t hat we have

25 cultural constructions of race and ethnicity and social class.
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 1 All of those are constructed socially.

 2 But -- and so, in a sense, you can say there's

 3 nothing real about them in that these are not thi ngs that might

 4 be argued to exist in nature except for society's  creation of

 5 them.

 6 But to say there's no such thing as class or race  or

 7 ethnicity or sexual orientation is to, I think, m inimize the

 8 importance of that.

 9 And, again, the social constructionists are reall y

10 speaking at that broad cultural level.  They are not saying --

11 or, I would say, at least most of them are not sa ying that this

12 is a process of the individual's construction of sexual

13 orientation.  Rather, they are talking about the way in which

14 the culture essentially defines how people view r eality.

15 Q. All right.  And it goes on to say that:  

16 "Not surprisingly, social constructionists

17 generally reject the possibility of

18 biological factors in sexual orientation."

19 Do you believe that the -- you said that for soci al

20 constructionists it's the same thing as race or e thnicity.  Do

21 you think social constructionists would deny the possibility of

22 the biological factors in race or ethnicity?

23 A. Well, I think that most social constructionists wou ld say

24 for all of these things, including sexuality, tha t culture

25 builds on the raw material.
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 1 So -- and I'm, you know, trying to characterize t his

 2 very broad, complicated philosophical point of vi ew.  But I

 3 would say that social constructionists would say race is an

 4 entirely constructed category; although, it is ba sed on some

 5 physical characteristics.  But the definition of which races

 6 are which, which ones are separate from each othe r, what type

 7 of skin coloring or what type of ancestry involve s a person

 8 being of a particular race, all of those things a re socially

 9 constructed.  And I think they would say a simila r thing about

10 sexual orientation.

11 Again, it doesn't mean that that individual

12 personally constructs her or his racial identity or her or his

13 sexual orientation in the sense of just making it  up and it has

14 no reality and it could change tomorrow.

15 But I think that's -- that's more consistent with

16 what the social constructionists would argue.

17 Q. All right.  Let's turn to the next page, if we coul d, page

18 five of the printout.  And the -- under the -- a number of

19 specific ideas are recommended at the bottom.

20 A. Uh-huh.

21 Q. And number 1, it says:

22 "At this point in time it seems to make the

23 most sense to:  a) measure behavior and

24 attraction/fantasy separately; b) inquire

25 about change/evolution of erotic interests
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 1 over time; and c) measure same- and

 2 opposite-sex orientations separately, not as

 3 one continuous variable."

 4 Do you believe that's an unreasonable statement?

 5 A. Do I believe it's unreasonable to follow that -- to  do

 6 that?

 7 Q. Yes.

 8 A. To measure?  No, I think those are reasonable sugge stions

 9 for conducting empirical research on sexual orien tation.

10 One of the limitations that -- you know, that hap pens

11 in the real world is, sometimes you can't ask tha t many

12 questions all at once in a particular survey.  So  it's not

13 always feasible to do that.

14 But I would say that, depending upon the purpose of

15 the study, these could be very relevant approache s to take in

16 measuring sexual orientation.

17 Q. All right.  And please turn to page 7.  And you wil l see

18 at the bottom there is something called "The Sell  Scale of

19 Sexual Orientation."  And it starts on page 7, an d continues

20 through page 11.  I believe we have a 4-and-a-hal f page,

21 17-part, multiple subpart test for measuring sexu al

22 orientation.

23 Are you familiar with this test, The Sell Scale o f

24 Sexual Orientation?

25 A. I've read about it.



HEREK - CROSS EXAMINATION / NIELSON   2180

 1 Q. Do you believe it's a reasonable way to measure sex ual

 2 orientation?

 3 A. I don't think very many people have actually used t his

 4 because, as you said, it's an incredibly long ins trument.  I

 5 don't believe it's proved to be a practical appro ach to actual

 6 using in research.

 7 Q. Do you believe it's reasonable?

 8 A. Well, part of reasonableness is accuracy -- is -- I 'm

 9 sorry, not accuracy, but just whether it's feasib le, whether --

10 you know, if it works, whether it's possible to d o it.

11 So I don't think it's unreasonable to think that in

12 an ideal sense it would be good to ask all of the se questions.

13 But I don't think very many researchers have actu ally used it

14 in their -- in their on-the-ground research.

15 Q. Do you think that's because they think it would be

16 inaccurate, or just impractical?

17 A. I think it's because -- and I have to say, I -- I'm  not a

18 scholar on this -- this scale.  I haven't reviewe d it

19 intensively.

20 But I believe it's because it's just, typically, too

21 unwieldy to administer in a real-world setting.

22 Q. All right.  Thank you.

23 MR. NIELSON:   And, Your Honor, I would like to

24 introduce DIX1266, which is the document we've be en discussing,

25 into evidence it.
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 1 MR. DETTMER:  No objection, Your Honor.

 2 THE COURT:  1266 is admitted.

 3           (Defendants' Exhibit 1266 received in e vidence.) 

 4 MR. NIELSON:   All right.  Thank you.

 5 BY MR. NIELSON:   

 6 Q. Please turn to tab 20 in the witness binder, if you  would.

 7 Can you identify this document?

 8 A. Well, it's the title page from the Handbook of Applied

 9 Developmental Science Volume 1.

10 Q. And if you could look inside, can you -- which I ga ther is

11 a collection of works.  And if you could look at the next page.

12 A. Uh-huh.

13 Q. Can you identify that?

14 A. This is Chapter 5, by Lisa Diamond and Ritch

15 Savin-Williams, titled "Gender and Sexual Identit y."

16 Q. Thank you.  Are you familiar with this document?

17 A. I don't believe I have ever read this before.

18 Q. Are you familiar with Lisa Diamond?

19 A. I certainly know who Lisa Diamond is, yes.

20 Q. She is a well-respected researcher, correct?

21 A. Yes.

22 Q. Thank you.

23 What about Ritch Savin-Williams, are you familiar

24 with --

25 A. Ritch Savin-Williams, like Lisa Diamond, is a
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 1 developmental psychologist.

 2 Q. With a good reputation?

 3 A. I think that he is held in good repute, yes.

 4 Q. All right.  Thank you.

 5 Please look at page 102.  That's the next page.  And

 6 please look in the second column.  You'll see in the first full

 7 paragraph there, and starting with the second sen tence, it

 8 reads:

 9 "There is currently no scientific or popular

10 consensus on the exact constellation of

11 experiences that definitively qualify an

12 individual as lesbian, gay, or bisexual,

13 rather than confused, curious, or

14 maladjusted."

15 Do you agree with this statement?

16 A. Well, you know, I think we have gone over this a nu mber of

17 times, that there are these various approaches th at we take to

18 understanding sexual orientation in terms of attr action

19 behavior and identity.

20 I think it's relevant to note that this is a chap ter

21 that's published in the Handbook of Applied Developmental

22 Science.  And, in fact, if you look at the beginning of th is

23 chapter, they are talking about the experiences o f very young

24 people.  A 15-year-old boy who decided he was -- or who started

25 fantasizing about males at age 11, or a teenage g irl who falls
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 1 in love with her best female friend.

 2 So I think that they are especially concerned -- and

 3 I'm guessing this because I haven't seen this cha pter before.

 4 But knowing both Lisa Diamond's work, and Ritch S avin-Williams'

 5 work to some extent, I would say that they are pr obably

 6 especially talking about the fact that for adoles cents who are

 7 at a phase in their life when they are going thro ugh a lot of

 8 new experiences, and their identities of all sort s are forming,

 9 including their sexual identities, that it's espe cially

10 difficult to talk about sexual orientation as bei ng clearly

11 defined for those adolescents.

12 Q. All right.  Well, what they say is:  

13 "There is currently no scientific or popular

14 consensus on the exact constellation of

15 experiences that definitively qualify an

16 individual as lesbian, gay, or bisexual."

17 Do you agree with that?

18 A. Well, my understanding of the word "consensus" is t hat it

19 means unanimity.  And, so, I would agree, there i s not

20 unanimous agreement on this.

21 Q. Either popular or scientific?

22 A. I would be hard-pressed to find anything on which t here is

23 popular unanimity.  

24 And in terms of sciences -- we've been discussing

25 this already, I think -- there are those differen t approaches.
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 1 Q. Okay.  Thank you.

 2 And the next sentence says:  

 3 "The more carefully researchers map these

 4 constellations, differentiating, for example,

 5 between gender identify and sexual identity,

 6 desire and behavior, sexual versus

 7 affectionate feelings, early-appearing versus

 8 late-appearing attractions and fantasies, or

 9 social identifications and sexual profiles,

10 the more complicated the picture becomes

11 because few individuals report uniform

12 intercorrelations among these domains."

13 Do you agree with that statement?

14 A. Well, I would disagree with the statement that few

15 individuals report uniform -- well, to be honest,  the phrase

16 "report uniform intercorrelations among these dom ains" is a bit

17 confusing to me because you can't compute a corre lation with

18 just one person.  It is something that only works  when you are

19 looking at groups and patterns in groups.

20 But if what they mean by this is that few individ uals

21 are consistent across their attractions, their be haviors, and

22 their desires, I would go back to what I've said earlier, which

23 is that we know that the vast majority of individ uals are

24 consistent in those three areas.  But there are s ome

25 individuals who are not.
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 1 Q. Do you believe the position that they state here is

 2 unreasonable?

 3 A. Do I --

 4 Q. You said you disagree with it.  Do you believe it i s

 5 unreasonable?

 6 A. Uhm, I believe that if I'm interpreting it correctl y --

 7 and I allow for the fact, since I haven't read th is whole

 8 article, there may be qualifications or explanati ons that I'm

 9 not familiar with.  

10 But I would say that if what this is intended to mean

11 is that very few people demonstrate consistency i n their

12 attractions, behaviors, and identity, then I woul d say that

13 that's not an accurate statement.

14 Q. I didn't ask you whether it was accurate.  I asked you

15 whether it was reasonable.  Do you believe that's

16 unreasonable --

17 A. Well, I'm a scientist.  I try to think of things ac curate

18 being reasonable.

19 I guess it's not an unreasonable statement if you

20 don't have data.  But we do have data, so we know  that there

21 are these large numbers of people who are consist ent across

22 their identity, their behavior, and their attract ion.

23 So that's where I'm going with it, is by saying t hat

24 that's what's the accurate statement.

25 Q. All right.  And do you believe this is outside of t he



HEREK - CROSS EXAMINATION / NIELSON   2186

 1 mainstream of scholarship, that statement?

 2 A. Well, as I said, I haven't read the entire chapter.   So

 3 it's quite possible that they will define some te rms, explain

 4 some of these constructs in ways that I would the n understand

 5 what they mean by this.

 6 So I would be hesitant to judge the statements of

 7 some of my colleagues, having just read one or tw o sentences

 8 out of context.

 9 Q. All right.  Thank you.  

10 MR. NIELSON:   Your Honor, I would like to admit -- or

11 to offer DIX2682 for admission into evidence.

12 MR. DETTMER:  No objection, Your Honor.

13 THE COURT:  Very well.  It's admitted.

14 (Defendants' Exhibit 2682 received in evidence.) 

15 BY MR. NIELSON:   

16 Q. All right.  Please turn to tab 22 in the witness bi nder.

17 And you will find here a document premarked DIX93 5.

18 Can you identify this document?

19 A. Uhm, this is the title page of a book by Janice Boh an,

20 titled Psychology and Sexual Orientation Coming to Terms, which

21 was published in 1996.

22 Q. All right.  And are you familiar with this work?

23 A. Well, I am familiar with the book, yes.

24 Q. All right.  Thank you.

25 And please turn to page 13, which is the -- the
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 1 beginning page.

 2 A. I have to say, my copy is not very good.  It's rath er

 3 faint.  I -- I -- just to let you know, it's a li ttle bit

 4 fuzzy.

 5 Q. I apologize.  Are you able to read it?

 6 A. Well, I think so, but --

 7 Q. I'm only going to read a little bit from this, then , to

 8 avoid straining your eyes unduly.  

 9 In the very first line it says:

10 "... the concept of sexual orientation is not

11 as straightforward as everyday conversations,

12 media accounts, and political slogans would

13 imply.  Rather, the topic is fraught with

14 vagaries, the terminology is ambiguous and

15 ill-defined, and the apparently exclusive and

16 stable categories commonly employed actually

17 disguise complex dimensionality and

18 fluidity."

19 Do you believe that's an unreasonable statement?

20 A. Well, I think it's probably reasonable as -- she st arts,

21 off, the first clause of the sentence is, "As sug gested in the

22 introduction."

23 And I believe that in the introduction she laid o ut a

24 number of examples that would illustrate what she  is referring

25 to.
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 1 And, again, I think that she -- I haven't looked at

 2 this book for a long time but, as I recall, she p robably was

 3 discussing examples in which there were inconsist encies between

 4 a person's identity and their behavior, or their identity and

 5 their attractions, as we have been discussing.

 6 And, so, in that context, which I believe is the

 7 context in which she wrote this, I would say that  that's a

 8 reasonable statement.

 9 Q. Thank you.

10 MR. NIELSON:   Your Honor, I would like to offer

11 DIX935 for admission into evidence.

12 MR. DETTMER:  No objection.

13 THE COURT:  935 is admitted.

14 (Defendants' Exhibit 935 received in evidence.) 

15 MR. NIELSON:   All right.  Thank you.

16 BY MR. NIELSON:   

17 Q. Please turn to tab 25 in the witness binder, if you  would.

18 Now, you'll find here a document premarked DIX100 7.

19 And this is a declaration submitted by Dr. Robert

20 Galatzer-Levy -- and I apologize if I'm mispronou ncing that --

21 in a different case.  And it was offered as an ex hibit in this

22 case by the City and County of San Francisco, in their motion

23 in support of their motion to intervene.

24 Are you familiar with Dr. Robert Galatzer-Levy?

25 A. I don't know him.  I -- I've seen his name.  I don' t think
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 1 I'm very familiar with his work.

 2 Q. All right.  I would like you to turn to page -- it' s --

 3 well, there's two sets of pagination.  Going by t he pages at

 4 the bottom, which are the document's pagination, pages 3 and 4

 5 in paragraph 10.

 6 A. Okay.

 7 Q. At the bottom of the page 3, Dr. Galatzer-Levy writ es:  

 8 "The sexual orientation of any given

 9 individual falls within a spectrum between

10 same-gender orientation and opposite-gender

11 orientation.  Nearly all heterosexual people

12 are capable of some homosexual response, and

13 nearly all homosexual people are capable of

14 some heterosexual response.  Hence, no sharp

15 line distinguishes homosexuality and

16 heterosexuality."

17 Do you agree with that statement?

18 A. Well --

19 Q. Let's take them apart.

20 A. Okay.

21 Q. That's kind of compound.  Let's take the first one.   

22 "The sexual orientation of any given

23 individual falls within a spectrum between

24 same-gender orientation and opposite-gender

25 orientation."
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 1 Do you agree with that?

 2 A. Well, I think there he's referring to the Kinsey co ntinuum

 3 that we've discussed already, that it is possible  to think of

 4 sexuality as a continuum ranging from exclusive h eterosexuality

 5 to exclusive homosexuality.

 6 Q. All right.  And then he says:  

 7 "Nearly all heterosexual people are capable

 8 of some homosexual response, and nearly all

 9 homosexual people are capable of some

10 heterosexual response."

11 Do you agree with that statement?

12 A. Well, the term -- I think the important term there is

13 "capable," meaning that it's at least theoretical ly possible

14 for all heterosexual people to have some homosexu al response,

15 and nearly all homosexual people to have some het erosexual

16 response.

17 And I can certainly allow that that seems like a

18 reasonable assumption to make.  I don't know what  specific

19 research he would have been relying on to make th at statement.

20 I do know that when we look at studies like, for

21 example, the Laumann study it would suggest that most people

22 would say that they don't experience -- and here,  again, the

23 word is "response."  Does that mean attraction?  Does that mean

24 behavior?  It's a little bit unclear.

25 But I think in studies like the Laumann study, we



HEREK - CROSS EXAMINATION / NIELSON   2191

 1 would say that many people would say that they do n't

 2 experience, for example, attraction to people of their same

 3 sex.  So I'm not completely certain what is meant  here by a

 4 "homosexual response" or a "heterosexual response ."

 5 Q. Then what about the last sentence:  

 6 "Hence, no sharp line distinguishes

 7 homosexuality and heterosexuality"?

 8 A. Well, I think that the key, again -- I may have men tioned

 9 something like this earlier, but he's using the w ords

10 "homosexuality" and not het- -- I'm sorry, "homos exuality" and

11 "heterosexuality."

12 And so while there may be -- it is the case that

13 people who consider themselves to be heterosexual  do consider

14 there to be a clear line between their own sexual  orientation

15 and their attractions to, behaviors with, and ide ntity based on

16 those attractions toward people of the other sex.   

17 And, whereas, people who define themselves as gay  or

18 lesbian may very well see a very clear line betwe en who they

19 are attracted to and are in relationships with ve rsus people of

20 the other sex.

21 The general construct of heterosexuality and

22 homosexuality, when conceptualized along this con tinuum, the

23 nature of a continuum is that there is no clear, sharp line

24 that separates it at any particular point.

25 Q. All right.  Thank you.
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 1 And, please, turn to tab 26 in the witness binder , if

 2 you would.  You'll find here a document premarked  DIX1268.

 3 Can you identify this document?

 4 A. Uhm, this is titled "Lesbian Health, Current Assess ment

 5 and Directions for the Future."  Edited by Andrea  Solarz, and

 6 published by the Committee on Lesbian Health Rese arch

 7 Priorities at the Institute of Medicine.

 8 Q. Thank you.  Are you familiar with this document?

 9 A. I'm familiar with it.  I have not read this documen t.  I

10 know I have not read the entire document.  I beli eve I may have

11 read portions of the document.  It was released a bout ten years

12 ago.  And I believe that sometime back around the  time it was

13 released, I may have read portions of it.

14 Q. All right.  Thank you.

15 Please turn to page 23 of the document, if you wo uld.

16 In the introductory -- there's a section called " Introduction,"

17 you'll see on that page.  And in the second parag raph, around

18 the middle of the paragraph, there's a sentence t hat says:

19 "Lesbians do not constitute an identifiable

20 homogeneous population for research study."

21 Do you agree with that statement?

22 A. Excuse me.  I'm just trying to read the paragraph t hat

23 it's in.

24 Well, I think that their point is that the lesbia n

25 population is not a homogeneous population.  As t hey say:  
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 1 "Some lesbians may belong to a community of

 2 women who self-identify as lesbians.  Others

 3 may fear identifying as a lesbian, despite

 4 having emotional and sexual partnerships with

 5 women, owing to the potential stigma or

 6 negative consequences of that."

 7 And it goes on.  And they also say:  

 8 "Diversity among lesbians also occurs along

 9 dimensions of race and ethnicity,

10 socioeconomic status, age, whether or not

11 they have children," and so on.

12 And so, in that sense, I think it is perfectly

13 appropriate to say that lesbians do not constitut e an

14 identifiable homogeneous population for research study.

15 Q. Right.  Now, they didn't just say homogenous or

16 homogeneous.  They said "identifiable," as well.

17 Do you agree with the sentence as written with bo th

18 of those adjectives?

19 A. Well, as I said, if I've read this, it's been a lon g time.

20 And so I'm not sure, perhaps, if they have spoken  earlier about

21 what they mean in terms of "identifiable."

22 I believe that they may have talked about the

23 difficulties of -- and this was, again, written i n the late

24 '90s, but the difficulties of believing that surv ey research

25 will -- that all women who are lesbian will repor t that fact to
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 1 a survey researcher, because of the stigma and pr ejudice

 2 associated with being homosexual.

 3 And so it's possible that this is what they mean by

 4 the difficulty of identifying lesbians.  It may a lso go back to

 5 that different -- differing components of sexual orientation

 6 that we've been discussing over and over.

 7 So, you know, with that qualification, I would sa y

 8 that, you know, that that certainly would make se nse.

 9 Q. All right.  Thank you.

10 And, please, read the first paragraph of the next

11 section at the bottom of the page.  Well, I'll re ad it to you.

12 It's:

13 "Views of sexual identity and sexual behavior

14 can vary significantly across cultures and

15 among racial and ethnic groups.  So it should

16 not be assumed that a lesbian's sexual

17 identity is the same for lesbians of

18 different racial, ethnic, or cultural

19 backgrounds.  In particular, it should not be

20 assumed that racial and ethnic minority

21 cultures share views of lesbian sexual

22 orientation identical with the dominant

23 culture."

24 Do you agree with that?

25 A. Well, again, it's probably useful to go on further and to
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 1 see that they're talking about the fact that with in different

 2 racial and ethnic minority cultures, views about what is the

 3 family, the traditional views of family, predomin ant religions,

 4 traditional gender roles, all of these are things  that are

 5 likely to vary across different cultures.

 6 And, so, all of those things -- I assume what the y

 7 are getting to is that all of those things, since  they vary

 8 across these different groups, and all of those i nstitutions

 9 and traditions, might be related to how one under stands what a

10 lesbian identity would mean.

11 That's how you could have variation among racial,

12 ethnic, and cultural backgrounds, in terms of und erstanding

13 what it means to be a lesbian.

14 Q. All right.  And please turn to page 25, where it sa ys,

15 "How the Committee Defines Lesbian."

16 And -- well, the first sentence I'll skip.  It sa ys

17 that numerous definitions have been suggested.  A nd you can

18 read that and see what it says.  But starting wit h the second

19 sentence, it says:

20 "In general, sexual orientation is most often

21 described as including behavioral, affective

22 (i.e., desire or attraction), and cognitive

23 (i.e. identity) dimensions that occur along

24 continua.  That is, women may exhibit

25 differing degrees of same-sex sexual
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 1 behavior, desire, or identity in combinations

 2 that vary from person to person."

 3 Now, we've talked about these different component s.

 4 Here, it says each of those components "occurs al ong a

 5 continua, and that women may exhibit differing de grees of

 6 same-sex sexual behavior, desire, or identity in combinations

 7 that vary from person to person."

 8 Do you agree with that?

 9 A. And, you know, who they cite here is Laumann, et al .  So

10 we are back to those Venn diagrams.  

11 And so what they are saying is, I assume -- and,

12 again, I haven't read this in its entirety.  But I assume that

13 where they are going with this is to point to the  same thing

14 that we were talking about this morning, of there  being groups

15 that are consistent, in terms of their identity, attraction,

16 and behavior, but also some individuals that are not.

17 And I would imagine that, for their purposes, the y

18 want to be as inclusive as possible, so they are going to

19 consider all of these different dimensions in the ir report.

20 Q. All right.  Thank you.

21 And, please, turn to page 33.  And at the beginni ng

22 of the second full paragraph on the page they wri te:

23 "The committee strongly believes that there

24 is no one right way to define who is a

25 lesbian."
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 1 Do you agree with that?

 2 A. Well, I think this is what I was saying earlier.  T hey go

 3 on to say that the -- it's going to depend on the  goal of your

 4 research study.  So they say:  

 5 "For a researcher designing a study on

 6 lesbian health, the recommended course is to

 7 develop measures that gather information

 8 about the aspects of lesbian orientation that

 9 are relevant to the specific project at

10 hand."

11 Q. Okay.

12 A. This is similar to what I was saying earlier.  If y ou are,

13 for example, studying sexually-transmitted diseas es, you would

14 probably want a definition that focuses on sexual  behavior.  

15 If you are studying the impact of experiences wit h

16 discrimination, you would probably want a definit ion that

17 focuses on identity.

18 Q. All right.  They -- excuse me.  Are you done?

19 A. I think so.  

20 I was just going to say, again, I'm at a certain

21 disadvantage from not having read the entire thin g and being

22 able to talk about this in its context.

23 Q. I understand.  Thank you.

24 Now, they do go on to say that sentence that you

25 read.  But let's read what they say right after t hat.  They
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 1 say:  

 2 "Adopting this approach does not avoid the

 3 issue of lesbian definition.  Rather, it

 4 builds on the need to accept the complexity

 5 of sexual orientation and the social context

 6 in which it is embedded."

 7 Do you disagree with that?

 8 A. Well, again, I'd say read the next sentence.

 9 "In essence, lesbians should be defined to

10 meet the needs of specific research studies,

11 interventions, or programs of care, within

12 generally-accepted conceptual boundaries,

13 with recognition of the three dimensions

14 through which sexual orientation is most

15 often defined:  Identity, attraction or

16 desire, and behavior."

17 And I believe that's consistent with what I've be en

18 saying.

19 Q. Okay.  Thank you.

20 MR. NIELSON:   Your Honor, I would like to admit -- or

21 offer to admit DIX1268 into evidence.

22 MR. DETTMER:  No objection, Your Honor.

23 THE COURT:  1268 is admitted.

24           (Defendants' Exhibit 1268 received in e vidence.) 

25 MR. NIELSON:   All right.  Thank you.
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 1 BY MR. NIELSON:   

 2 Q. Please turn to tab 27 in the binder.  Can you ident ify

 3 this document, Professor Herek?

 4 A. This is a chapter by John Gonsiorek and James Weinr ich,

 5 titled "The Definition and Scope of Sexual Orient ation."

 6 And although it's not -- oh, here it is.  And thi s is

 7 from a 1991 book titled Homosexuality:  Research Implications

 8 for Public Policy."

 9 Q. All right.  Thank you.

10 MR. NIELSON:   And, Your Honor, this is premarked

11 PIX912 -- PX912.  And I believe it was on the lis t of exhibits

12 that plaintiffs offered this morning.

13 THE COURT:  It is.

14 MR. NIELSON:   Thank you.

15 BY MR. NIELSON:   

16 Q. Now, please look at page 2.  And you discuss in -- the

17 authors, excuse me, discuss in the middle of the first

18 column -- there's a discussion about the words "l esbian," "gay"

19 as opposed to "homosexual."

20 And then skipping to where it's -- to the sentenc e,

21 the fourth sentence, it says:

22 "It can be argued that the words 'gay' and

23 'lesbian' really describe a particular

24 identity that goes beyond mere description,

25 is not accurate for many homosexually
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 1 behaving and desiring individuals, and is

 2 primarily rooted in the sociopolitical

 3 context of the mid- and late-20th century

 4 western world."

 5 Do you see that?

 6 A. Yes.

 7 Q. Do you believe that's an unreasonable statement?

 8 A. Well, you know, I believe this is the same statemen t,

 9 almost verbatim, that -- John Gonsiorek, the auth or of this

10 paper, was also one of the authors of the paper w e discussed a

11 few exhibits ago, in Suicide & Life-Threatening Behavior, in

12 that journal.

13 And I believe that this is roughly the same thing

14 that he said there; talking about, you know, conc erns about

15 terminology.  So I -- I would say it is accurate that you can

16 make that argument.

17 It can be argued that the words "gay" and "lesbia n"

18 really describe a particular identity that goes b eyond mere

19 description.  Meaning, that it's not simply a des criptive term

20 as they would -- I assume, would say the word "ho mosexual" is

21 more of a descriptive term, describing simply a t ype of sexual

22 attraction or behavior.

23 It could be argued that it is not accurate for ma ny

24 homosexually behaving and desiring individuals.  And we've

25 talked about the Laumann and Gagnon study repeate dly.  And it's
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 1 primarily rooted in the sociopolitical context of  the mid- and

 2 late-20th century Western world, although, the us e of both

 3 words to describe homosexuality has a venerable h istory.  And,

 4 there again, I think that's consistent with what we've been

 5 saying all along.

 6 So I would say that the statement that all of tho se

 7 positions can be argued is reasonable.

 8 Q. All right.  Thank you.

 9 And the paragraph at the bottom of that page, aga in,

10 it starts with "bisexual" -- it says:  

11 "Bisexual experience is common both

12 historically and currently among individuals

13 who self-identify as less began or gay.  A

14 cross-cultural study of male homosexuals in

15 the United States, Holland, and Denmark ..."

16 I'll skip the citation.  You can read that.

17 "... found that 36 percent to 59 percent of

18 homosexual individuals studied, depending on

19 the country, had had heterosexual

20 intercourse.  Yet these men thought of

21 themselves as gay and were drawn from gay

22 communities."

23 Do those statistics surprise you?

24 A. Well, they cite the Weinberg & Williams 1974 book.  And

25 it's been a while since I've looked at that book.   But my
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 1 recollection is that it was not based on a probab ility or a

 2 representative sample in any of those countries; but, rather,

 3 these were samples -- we sometimes call them conv enient

 4 samples, but samples that are not -- who's repres ented in this

 5 of the larger population remains unknown.

 6 So I would be very careful in looking at the

 7 proportions here.  But I would also say that it i s, I think,

 8 the case that most people are brought up in socie ty assuming

 9 that they will be heterosexual.

10 Little boys are taught that they will grow up and

11 marry a girl.  Little girls are taught they will grow up and

12 marry a boy.  And growing up with those expectati ons, it is not

13 uncommon for people to engage in sexual behavior with someone

14 of the other sex, possibly before they have devel oped their

15 real sense of who they are, of what their sexual orientation

16 is. 

17 And I think that's one of the reasons why we do s ee

18 that among lesbians and gay men it is not uncommo n for

19 individuals to report that, at one point in their  lives, they

20 did experience heterosexual intercourse.  Althoug h; it is not

21 part of their identity.  It's not part of who the y are, and not

22 indicative of their current attractions.

23 Q. All right.  Thank you.

24 And, indeed, you mentioned lesbians, as well.  An d

25 the next sentence says:  
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 1 "The sexual experience of lesbians is at

 2 least as diverse, and probably more so, with

 3 estimates of 81%and 74%, respectively" -- and

 4 I gather "respectively" because they're

 5 citing two studies there -- "of lesbian women

 6 who had engaged in heterosexual intercourse."

 7 Again, do those statistics surprise you in any wa y?

 8 A. Well, once again, I don't believe they are citing d ata

 9 from representative samples.  So these would be t he percentages

10 of women in those particular samples.

11 And -- oh, I believe, yes, I was puzzled, too, by

12 that word "respectively."  And I believe that one  statistic

13 goes with the Bell & Weinberg study; one statisti c goes with

14 the Reinisch, et al. study.  

15 But, again, I would just point out that the actua l

16 percentages are not something we can generalize t o the larger

17 population.  But it is certainly consistent with what I was

18 saying.

19 And, in fact, I would agree with them, that it ma y be

20 even more likely for woman to have experienced he terosexual

21 intercourse, partly because of the status of wome n in society

22 and the fact that young women are often pressured  in many ways

23 to marry heterosexually, perhaps before they have  really

24 developed a sense of their own sexual orientation .

25 Q. All right.  Thank you.
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 1 And on the next page they write, the first full

 2 paragraph:

 3 "Cultural factors are also relevant.  Many

 4 societies do not conceptualize diversity in

 5 sexual behavior along dimensions of

 6 homosexuality/heterosexual at all.  In some

 7 cultural/ethnic groups both in and outside

 8 the Western world, same-sex behavior is not

 9 seen as homosexual orientation, which is

10 defined instead by social sex role or

11 participation in specific sexual acts."

12 Do you agree with that?

13 A. That there are cultures in which engaging in same-s ex

14 behavior is not seen as equivalent to a homosexua l orientation?

15 Would I agree with that?

16 Q. Yes.

17 A. I would agree with that.

18 Q. All right.  Thank you.

19 MR. NIELSON:   And, Your Honor, I would like to

20 offer -- well, actually, this is already in the r ecord.

21 BY MR. NIELSON:   

22 Q. Please turn to tab 27A in the witness binder.

23 And here you'll find a document premarked DIX658.

24 A. Oh, I'm sorry.  I'm getting mixed up.

25 Q. 27A.
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 1 A. I had it upside down.  Okay.

 2 Q. Do you see that?

 3 A. Say the number again, please.

 4 Q. It's 27A.

 5 A. Yes.

 6 Q. And it's DIX658.

 7 A. Yes.

 8 Q. Can you identify this document?

 9 A. This is an article from The Journal of Pediatrics, from

10 1992, by several authors.  The first one is Gary Remafedi.  And

11 it is entitled "Demography of Sexual Orientation in

12 Adolescence."

13 Q. All right.  Thank you.

14 And are you familiar with this?

15 A. Well, this is another one that I suspect I read bac k in

16 the early '90s.  I'm not sure if I've looked at i t more

17 recently.

18 Q. All right.  Thank you.

19 Please turn to page 719.  And look at the second

20 column under the discussion.  It reads, the first  sentence

21 reads:

22 "Sexual orientation has been defined as a

23 consistent pattern of sexual arousal towards

24 persons of the same and/or opposite gender,

25 encompassing fantasy, conscious attractions,



HEREK - CROSS EXAMINATION / NIELSON   2206

 1 emotional and romantic feelings, sexual

 2 behaviors, and possibly other components."

 3 Then the next sentences goes on to say:

 4 "Since the heterosexual or homosexual

 5 direction of the individual events mentioned

 6 may be at variance with another, numerous

 7 permutations of orientation are possible and

 8 probable in human populations."

 9 Do you see that?

10 A. Yes.

11 Q. Do you agree that the individual dimensions of sexu al

12 orientation may be at variance with one another f or an

13 individual --

14 A. I'm sorry.  I didn't mean to interrupt.

15 Q. No, go ahead.

16 A. Well, as I've been saying, the data indicate that f or most

17 people they are not, but for some people they are .

18 Q. Okay.  And do you believe that numerous permutation s of

19 orientation are possible and indeed probable in h uman

20 populations?

21 A. Well, I think this is where we might go back to tha t Klein

22 grid, where they had the 21 different squares tha t people could

23 fill in.  There's a very complex set of combinati ons you could

24 draw from that, those 21 boxes.

25 It turns out that when factor analyses of that gr id
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 1 have been done, they boil down to, in terms of se xuality, at

 2 least one major underlying dimension.

 3 So I would say that, in theory, it would seem tha t

 4 you could have a very large number of permutation s and

 5 combinations.  But, in reality, that's probably n ot very

 6 common.  That most people do, in fact, maintain o r do report

 7 some consistency in these different dimensions of  their sexual

 8 orientation.

 9 Q. All right.

10 MR. NIELSON:   Your Honor, I would like to offer

11 DIX658.

12 THE COURT:  Hearing no objection, 658 is admitted.

13           (Defendants' Exhibit 658 received in ev idence.) 

14 BY MR. NIELSON:   

15 Q. All right.  Now, Professor Herek, I could like to d iscuss

16 whether, as a matter of fact, sexual orientation does change

17 over time for some individuals.

18 And, now, some people do experience considerable

19 fluidity in their sexual orientation throughout t heir lives,

20 correct?

21 A. Some people experience change and fluidity over the  course

22 of their lives.  This is something that happens, apparently,

23 spontaneously with the individual, as opposed to some

24 intervention being done to make the individual ch ange.

25 But we do know that these changes do occur in som e
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 1 peoples' lives.

 2 Q. All right.  Thank you.

 3 And for purposes of right now, I'm not particular ly

 4 interested in discussing the intervention aspect versus other

 5 causes, but just whether it's a fact changes do o ccur.

 6 So some research data suggests that women are

 7 somewhat more likely to perceive their sexuality as fluid and

 8 involving some degree of choice, correct?

 9 A. Yes, I think that when we look at women's histories , we do

10 more often see the idea that their -- their roman tic

11 relationships and their experiences of sexuality are more

12 likely to change, or change in more women than is  the case for

13 men, over the course of their lives.

14 Q. All right.  Thank you.

15 Now, on your -- in your direct testimony, you

16 discussed studies that you conducted, in which yo u found that a

17 great many gay men and lesbians felt that they ex perienced

18 either no choice at all or very little choice abo ut their

19 sexual orientation, correct?

20 A. That's correct.

21 Q. All right.  And in these studies, you collected dat a using

22 sexual identity as opposed to sexual attraction o r sexual

23 behavior, correct?

24 A. Well, I'm not sure that I completely understand the

25 question.
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 1 Q. How did you identify the sample of individuals that  you

 2 asked the question to?  They were based on self-i dentified,

 3 were they not?

 4 A. I see.  Okay.  Well, these were -- there was a

 5 multiple-stage process of -- of obtaining the sam ple.  This was

 6 from a -- a survey organization that has basicall y recruited a

 7 very large number of participants to take part in  Internet

 8 research, and has provided them with the equipmen t to do that

 9 if they didn't already have it.

10 They have asked the participants in their panel i n

11 this large group many demographic questions.  One  of which was,

12 Are you -- I may not be getting the wording exact ly right, but

13 it was something to the effect of, Are you lesbia n, gay, or

14 bisexual?

15 And so if they had answered yes to that question,

16 they were considered eligible for participation i n one of the

17 studies that I did, the one that I was talking ab out earlier.

18 In that study, there was then an initial series o f

19 screening questions that asked them about their s exual

20 orientation.  And in terms of -- it was -- we bas ically gave

21 them five categories.  One -- and the questionnai re was

22 tailored to the specific sex of the individual.

23 But I'll tell you, for example, the one directed at

24 men.  It would ask them which of the following be st described

25 them:  Gay or homosexual, bisexual mainly attract ed to men,
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 1 bisexual equally attracted to both men and women,  bisexual

 2 mainly attracted to women, heterosexual, or strai ght.  So, in

 3 that sense, it really was a bit of a combination of identity

 4 labels and patterns of attraction.

 5 Q. Okay.  But your initial pool from which you drew we re all

 6 self-identified -- individuals who self-identifie d as lesbian,

 7 gay, or bisexual, correct?

 8 A. They had said yes to the question I described.

 9 One thing that we came to realize was that,

10 especially for the bisexual individuals, it's pos sible that

11 they interpreted -- they could have interpreted t hat as a

12 question about their patterns of attraction or be havior as well

13 as identity.

14 Q. Okay.  Thank you.

15 And you relied on self-reporting in these surveys ,

16 correct?

17 A. That's correct.

18 Q. Okay.  Thank you.

19 And these studies did not ask any questions that went

20 to whether people's sexual orientation had change d, correct?

21 A. That's correct.

22 Q. And so these studies do not really shed any light o n this

23 question, correct?

24 A. On --

25 Q. On the question of whether people's sexual orientat ion had
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 1 changed.

 2 A. No, we did not ask questions about that.

 3 Q. Okay.  Thank you.

 4 And if you are trying to predict for any specific

 5 individual whether their identity will predict th eir sexual

 6 behavior in the future, that can be problematic, correct?

 7 A. I think that if we are talking about general patter ns,

 8 again, if I were a betting person, I would say th at you would

 9 do well to bet that their future sexual behavior will

10 correspond to their current identity.  But you sh ould also

11 realize that for some individuals that would not be the case.

12 Q. All right.  Thank you.

13 Please turn to tab 2 in your binder.  And this is  a

14 transcript of your deposition.  And I'd like you to turn to

15 page 105.  That's the deposition page.  And the p age at the

16 bottom of the page is 27.  There's four pages per  page, so it's

17 a little complicated.

18 A. Okay.  Say the page again, please.

19 Q. The page at the bottom is 27, and the deposition pa ge is

20 105.

21 A. Okay.

22 Q. And I'd like you to look at lines 15 through 18 on -- on

23 that page.

24 MR. DETTMER:  I'm sorry.  Did you say 27?

25 MR. NIELSON:   It's page 105 in the deposition.  The
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 1 27 is just the page at the bottom.

 2 BY MR. NIELSON:   

 3 Q. All right.  Now, have you had a chance to look at t hose

 4 lines?

 5 A. Yes.

 6 Q. Did you give that testimony at your deposition?

 7 A. Yes.

 8 MR. NIELSON:   Okay.  And I'd like to read that, Your

 9 Honor.  He said:  

10 "Now, that said, if you are trying to predict

11 for any specific individual whether their

12 identity will predict their sexual behavior

13 in the future, especially, that can be

14 problematic."

15 BY MR. NIELSON:   

16 Q. All right.  Thank you.

17 And we certainly know that people report that the y

18 have experienced a change in their sexual orienta tion at

19 various points in their life, correct?

20 A. I'm sorry.  Could you say the question one more tim e.

21 Q. Sorry.  We certainly know that people report that t hey

22 have experienced a change in their sexual orienta tion at

23 various points in their life, correct?

24 A. Some people do report that, yes.

25 Q. Okay.  Thank you.
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 1 But we don't know why, in every case, people who have

 2 experienced a change in their sexual orientation at some point

 3 in their life, exactly why that happened in every  case,

 4 correct?

 5 A. That's correct.

 6 Q. All right.  Thank you.

 7 And people do not always have a knowledge of thei r

 8 mental processes, correct?

 9 A. Uhm, that's true.

10 We see that especially in social psychological

11 studies that have looked at prejudice.  And it's been

12 repeatedly documented that people are not always aware of their

13 prejudices and biases.  And so if you ask them ab out it, they

14 cannot tell you exactly what -- what's going on.  But then

15 other -- other measures have shown that they do i n fact have

16 those prejudices and biases.

17 Q. All right.  Thank you.

18 So you agree that people don't always have a

19 knowledge of mental processes?

20 A. I do.

21 Q. Okay.  Thank you.

22 Please turn to page 27C in the witness binder.

23 A. Tab 27 --

24 Q. 27C.

25 MR. NIELSON:   And, Your Honor, I want to bring --
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 1 this is a transcript of portions of the depositio n testimony of

 2 Ms. Stier, the plaintiff in the case.  And this d eposition was

 3 provisionally designated as confidential.  And pl aintiffs had

 4 30 days to designate those portions of the deposi tion that they

 5 wished to retain that classification.  And they d idn't do so.

 6 And I -- I would like to read some of this into t he

 7 record, but -- I think the parts I'm planning to read are not

 8 sensitive.

 9 But, if there are any concerns, I don't have any

10 objection to clearing the courtroom and turning o ff the camera,

11 if that's what you would like to do.

12 MR. DETTMER:  Could I --

13 MR. NIELSON:   Shall I --

14 (Simultaneous colloquy.) 

15 THE COURT:  Identify which portion you would like to

16 read.

17 MR. NIELSON:   Yes, I would.  I'll identify them.  The

18 lines I'm going to read are page 22, 11 through 1 5.  24, 5

19 through 11 -- excuse me.  22, 11 through 15.  24,  5 through 11.

20 And 198, 24 through 199, 3.  So there's just thre e passages.

21 Though, I'll break them up a little.

22 THE COURT:  Give me the last again, 199.

23 MR. NIELSON:   198, 24 through 199, 3.

24 THE COURT:  All right.

25 MR. NIELSON:   Your Honor, if I could ask a question
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 1 to opposing counsel, through the Court.  Is there  any objection

 2 to my reading these portions of the transcript?

 3 THE COURT:  Mr. Dettmer.

 4 MR. DETTMER:  If you could give us just one moment to

 5 look over them.

 6 MR. NIELSON:   All right.  And while they are looking,

 7 I will note, I believe these are not particularly  sensitive.

 8 THE COURT:  I beg your pardon?

 9 MR. NIELSON:   I said, Your Honor, while they're

10 looking I will note I was careful to try and pick  things that I

11 don't believe are particularly sensitive.  And I believe they

12 are quite similar to plaintiff's testimony in ope n court.

13 MR. DETTMER:  Your Honor, we don't have an objection.

14 THE COURT:  Fine.  You may proceed.

15 MR. NIELSON:   Thank you.

16 BY MR. NIELSON:   

17 Q. All right.  Professor Herek, are you aware that Ms.  Stier

18 was previously married to a man?

19 A. Uhm, I believe I was aware of that, yes.

20 Q. All right.  Thank you.

21 And if you look at deposition transcript, page 22 ,

22 11, at lines 11 and 12 the witness, which is Ms. Stier, says,

23 quote:

24 "When I married Matthew, I did love him."

25 Does that surprise you?
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 1 A. Uhm, I have no expectations about it, so it doesn't

 2 surprise me.

 3 (Laughter) 

 4 Q. All right.  Thank you.

 5 And then the next three lines, it says:  

 6 "The question is, were you attracted to him

 7 physically?"  

 8 And she responds:  

 9 "I did have an attraction to him."

10 Again, is that something that does not surprise y ou?

11 A. Again, I have no expectations, but -- so I am not

12 surprised.

13 Q. All right.  Thank you.

14 And page 24, lines 5 through -- well, 5 through 7 ,

15 Ms. Stier says:

16 "In 1987, when we got married in November, we

17 both -- I'll speak for myself only.  It was

18 my goal to have a meaningful marriage."

19 And in response to the question:

20 "Did you have a meaningful marriage for any

21 period of time up until the time that you

22 were separated and eventually divorced?" she

23 answered:  

24 "Yes, I did."

25 And, again, is that something that doesn't surpri se
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 1 you?

 2 A. And I would just give the same response.

 3 Q. Okay.  Thank you.

 4 And then, please, turn to page 198 to 199.  And I 'm

 5 going to start reading with line 24.  And the que stion is:

 6 "Has it always been the case that you've had

 7 an enduring pattern or disposition to

 8 experience sexual, affectional, or romantic

 9 desires for and attractions to women?  Has

10 that always been the case in your life?"

11 And the answer is:

12 "No, it has not."

13 Does that surprise you?

14 A. I would say that that's consistent, in part, with w hat I

15 was saying earlier about the expectation that mos t people are

16 raised with that they will be heterosexual.

17 And so I think that when you ask people about the ir

18 entire life, you would be including that period f or a number of

19 people who identify as gay or lesbian.  And they might very

20 well be able to point to a portion of their life in which they

21 were at least assuming that they were themselves heterosexual,

22 and did experience some sort of attraction for pe ople of the

23 other sex, and, at the same time, did not acknowl edge or

24 experience attractions toward people of the same sex at that

25 one point in their lives.
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 1 Q. So that using the "enduring attraction" definition,  which

 2 is one of the ones you offered, at that point in her life,

 3 Ms. Stier would not have been gay, correct?

 4 A. Well, you know, when you asked me about what consti tutes

 5 an enduring pattern or how long this takes, I sai d we don't

 6 have a specific amount of time.

 7 But in this question, you're asking her about tha t --

 8 you're defining that time period.  It appears to me, anyway, as

 9 being her entire life.

10 And I don't think that that's part of the definit ion,

11 that people are this for their entire life, that they

12 experience this over the course of their entire l ife.

13 I would say that experiencing it for what the

14 individual perceives to be a significant period o f time in

15 their life is what's referred to here, not that p eople have

16 been this way for their entire life.

17 Q. All right.  Thank you.

18 Now, a 2003 survey of California adults found tha t

19 approximately 9 percent of gay men and 25 percent  of lesbians

20 18 to 59 years of age reported having ever been m arried.  Most

21 of them presumably to a person of the same [sic] sex, correct?

22 A. Was that the -- was that in the report that the UCL A

23 researchers produced from the Williams Institute at UCLA?

24 Q. It's something you cited in your expert report, act ually.

25 A. Okay.  I didn't footnote it, though?
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 1 Q. It's note 37.  It's -- if you would like to look at  it,

 2 it's tab 1 has your expert report.

 3 A. I believe that's the UCLA report.  It would just he lp me

 4 to know that for sure, if you're going to ask abo ut it.

 5 Q. It's note 37 on page 18, if you want to review that  to

 6 refresh your memory.  It says, "Carpenter & Gates , 2008, Table

 7 3)."

 8 A. Oh, okay.  So, yeah, that's a different one than wh at I

 9 was thinking of.  Okay.

10 Q. All right.  And that's consistent with Ms. Stier's

11 experience, correct?

12 A. Well, that -- that some portion of lesbians and gay  men

13 report having been married in the past, yes, I be lieve that is

14 consistent with her experience.

15 Q. All right.  Thank you.

16 And, please, turn to tab 28 in the witness binder .

17 MR. NIELSON:   Before I do that, Your Honor, I would

18 like to offer the portions of the transcript of M s. Stier's

19 deposition that I read as -- into evidence as adm issions.

20 THE COURT:  Very well.  I assume no objection.

21 MR. DETTMER:  No objection, Your Honor.

22 THE COURT:  Very well.

23 MR. NIELSON:   All right.  Thank you.

24 BY MR. NIELSON:   

25 Q. And, as I said, please turn to tab 28.  And you'll find a
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 1 document premarked DIX1009.

 2 A. 1009 yes.

 3 Q. Can you identify that document?

 4 A. This is an -- a report from researchers at UCLA, at  the

 5 Williams Institute at that university, titled "Ma rriage,

 6 Registration and Dissolution by Same-Sex Couples in the U.S.,"

 7 published in 2008.

 8 Q. And who are listed as the authors of the report?

 9 A. Gary Gates, M.V. Badgett, and Deborah Ho.

10 Q. All right.  Thank you.

11 And, please, look at page 10 in the report.  And you

12 will see a figure at the bottom that says, "Figur e 5."  Well,

13 it's not just the bottom; it's half of the page.  

14 "Percent previously married among individuals

15 and couples who seek marriage or legal

16 recognition."

17 And from the context, if you read above it, it

18 says -- it's talking of same-sex couples, individ uals and

19 same-sex couples who have been previously married .

20 And you'll see for California the percentage of m ales

21 in couples seeking marriage or legal recognition is 20 percent

22 who were previously married, and for women it was  29 percent.

23 Correct?

24 A. That's what it shows, yes.

25 Q. Yes.  Thank you.
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 1 And, again, so the fact that Ms. Stier was former ly

 2 married to an opposite-sex spouse is not particul arly unusual,

 3 correct?  

 4 A. That's correct.

 5 Q. All right.  Thank you.

 6 MR. NIELSON:   Your Honor -- excuse me.

 7 Professor Herek, could you please turn to tab 28A  in

 8 the witness binder.

 9 And, Your Honor, this is, again, the same thing w ith

10 Plaintiff Perry's deposition testimony.  And the specific lines

11 that I would like to read are on page 152, from 7  to 15.  And I

12 guess I'd like to ask, through the Court, plainti ffs' counsel

13 if they have any objection to my reading that.

14 MR. DETTMER:  Your Honor, if I could just have a

15 moment to look at that.

16 THE COURT:  Beg your pardon?

17 MR. NIELSON:   It's page 152, line 7 through 15.

18 THE COURT:  152, line 7 through?

19 MR. NIELSON:   15, Your Honor.

20 MR. DETTMER:  Your Honor, subject to some time to

21 obviously supplement with counterdesignations und er the rule of

22 completeness, we won't object.

23 THE COURT:  Well, I was -- apropos that, I wondered,

24 Mr. Nielson, would you object to having the quest ion and then

25 the entire answer read?
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 1 MR. NIELSON:   Not at all.

 2 THE COURT:  All right.

 3 MR. NIELSON:   Not at all.

 4 But, Your Honor, I'm not sure that for an admissi on

 5 that's the -- 

 6 THE COURT:  What's that?

 7 MR. NIELSON:   For an admission, I'm not sure that

 8 counterdesignations are appropriate.

 9 THE COURT:  Well, no, but completeness certainly is.

10 And that's why I was suggesting you would read th e entire

11 answer.

12 MR. NIELSON:   That would be fine.  But I'm just

13 objecting to the idea of some supplemental design ation down the

14 road.

15 All right.  And I will read the question and, I

16 guess, the complete answer then.  Would that be a cceptable?  I

17 guess I'll be going back to page 151, line 22.  I s that

18 acceptable, Your Honor?

19 THE COURT:  That's --

20 MR. NIELSON:   Okay.

21 "Could you explain a little bit as to how

22 that" --

23 Well, that's a pretty --

24 THE COURT:  Hold on a second.  Maybe you really need

25 to go back to line 16, on 151.
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 1 MR. NIELSON:   Yes.

 2 THE COURT:  Sets the context.

 3 MR. NIELSON:   Yes, Your Honor.

 4 "QUESTION: Did you go through a process in

 5 ultimately arriving at the conclusion that

 6 you were going to identify as a lesbian?  Did

 7 it take place over time?  

 8 "ANSWER: It was a process.  It took place

 9 over a period of time.

10 "QUESTION: Could you explain a little bit as

11 to how that process took place?

12 "ANSWER: Well, I guess for me the earliest

13 conscious memory I have wondering if I might

14 be a lesbian was when I felt a strong

15 attraction to a woman in college.  And since

16 I wasn't certain that it might just be a

17 single incident or event or a single person,

18 it took a few years after that point in time

19 to continue to date or feel attracted to

20 understand maybe this enduring pattern in me.

21 So I was aware for other people in the world

22 they had made that decision.  So there were

23 people in the world who I might be like that

24 were gay or lesbian or heterosexual, but I

25 wasn't certain until I had had enough other
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 1 experiences to know that perhaps most likely

 2 I am a lesbian.  And after having a few years

 3 of experience, I arrived at that conclusion

 4 and adopted that sexual orientation for

 5 myself."

 6 BY MR. NIELSON:   

 7 Q. Does the phrase "I adopted" -- "and adopted that se xual

 8 orientation for myself," does that surprise you i n any way?

 9 A. Well, I think that what she's describing in this en tire

10 response is that idea that sexual orientation is generally

11 understood by not only researchers but by many la y individuals

12 as involving an enduring pattern.

13 And so I think what she's describing here is that  she

14 experienced these attractions as an enduring patt ern, and it

15 was after recognizing this pattern in herself tha t she adopted

16 the label of "lesbian" or that she decided that t hat was an

17 appropriate way to identify herself.

18 Q. All right.  Thank you.

19 MR. NIELSON:   And, Your Honor, I would like to move

20 that portion of the transcript that I read into e vidence as an

21 admission.

22 THE COURT:  Very well.  I assume no objection.

23 MR. DETTMER:  (Shakes head.)

24 BY MR. NIELSON:   

25 Q. All right.  Professor Herek, please, turn to tab 29  in the
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 1 witness binder.  And here you'll find an exhibit premarked

 2 DIX1010.  Do you see that?

 3 A. Yes.

 4 Q. Can you identify this document?

 5 A. It's titled "A New Look at Women's Sexuality & Sexu al

 6 Orientation."  The authors are Linda Garnets and Letitia Anne

 7 Peplau.  And it is published in "CSW update."

 8 I have to confess, I'm not sure what that is.

 9 Q. All right.  And you're familiar with Professor Garn ets and

10 Professor Peplau, correct?

11 A. Yes.

12 Q. Okay.  Thank you.

13 And, please, look at page 5, with the page number s.

14 And there is a subtitle.  That says, "The Fluidit y of Women's

15 Sexuality & Sexual Orientation."

16 A. Yes.

17 Q. And I'm going to read starting with the second sent ence.

18 It says:

19 "Scholars for many disciplines have noted

20 that women's sexuality tends to be fluid,

21 malleable, shaped by life experiences, and

22 capable of change over time."

23 Do you agree with that characterization of women' s

24 sexuality?

25 A. Well, I would agree with that statement that schola rs from
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 1 many disciplines have noted that many aspects of women's

 2 sexuality tends to be very sensitive to environme ntal cues.

 3 This is not only related to sexual orientation or  the sex of a

 4 partner, but also the frequency of having sex, th e types of

 5 sexual behavior that are engaged in and enjoyed.

 6 A number of different aspects of women's sexualit y

 7 have -- the research literature indicates that th ere is a

 8 greater sensitivity among women than among men to  environmental

 9 influences or situational influences, in many asp ects of their

10 sexuality.

11 Q. All right.  And let's read the next sentence.  It s ays:  

12 "Female sexual development is a potentially

13 continuous, lifelong process in which

14 multiple changes in sexual orientation are

15 possible."

16 Do you agree with that statement?

17 A. Well, I would say that depending upon exactly what you

18 consider "development," it is a potentially lifel ong,

19 continuous process.

20 This is the general view of all kinds of developm ent,

21 that people are developing throughout their lives .  So in that

22 regard, sexual development is also probably a lif elong,

23 continuous process.

24 The idea of multiple changes in sexual orientatio n

25 being possible, I would certainly say that's true .  It is
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 1 possible.  And in some cases it happens.  But as we've

 2 discussed a number of times, for many people, in fact most

 3 people, it doesn't seem to happen.

 4 Q. All right.  Thank you.

 5 Let's continue then.  It says:

 6 "Women's sexuality is responsive throughout

 7 the lifespan to a wide range of social,

 8 cognitive, and environmental influences.

 9 Women who have had exclusively heterosexual

10 experiences may develop an attraction to

11 other women and vice versa."

12 Do you agree with that?

13 A. Yes, I think that that's an accurate characterizati on of

14 the -- of the literature.

15 Q. All right.  Thank you.

16 MR. NIELSON:   Your Honor, I would like to submit

17 DIX1010 into evidence.

18 MR. DETTMER:  Your Honor, subject to the same

19 objection earlier, that Professor Peplau has been  here and

20 subject to cross examination.

21 THE COURT:  Very well.  The witness has been examined

22 with respect to the substance of this.  I think i t's

23 appropriate to admit it.  At the very least, take  judicial

24 notice of it under the evidence rule.  But you ma y proceed.

25           (Defendants' Exhibit 2292 received in e vidence.) 
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 1 MR. NIELSON:   Thank you very much.

 2 BY MR. NIELSON:   

 3 Q. Professor Herek, please turn to tab 30 in the witne ss

 4 binder.  You'll find here a document premarked DI X1229.  Could

 5 you read that.  Could you identify that?

 6 A. This is an article characterized as a Distinguished

 7 Scholar Article in the journal Personal Relationships, from

 8 2001.  The title is, "Rethinking women's sexual o rientation:

 9 An interdisciplinary, relationship-focused approa ch."  And the

10 author is Letitia Anne Peplau.

11 Q. All right.  Thank you.

12 And are you familiar with this document?

13 A. No.  I've never seen this before.

14 Q. You are familiar with Professor Peplau, correct?

15 A. As I've said, yes, I am.

16 Q. And you believe she has a good reputation as a scho lar in

17 her field, correct?

18 A. I believe she has a very solid reputation.

19 Q. All right.  Thank you.

20 Please look at page 5 of this article.  And halfw ay

21 down the first column you'll see a -- a subheadin g,

22 "Within-person variability across time and social  setting."And

23 it reads:

24 "Although some may think of sexual

25 orientation as determined early in life and
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 1 relatively unchanging from then on, growing

 2 evidence indicates that the nature of a

 3 women's intimate relationships can change

 4 throughout her life and differ across social

 5 settings."

 6 Do you agree with that statement?

 7 A. Again, I think this is consistent with what I've be en

 8 saying.  This can happen.

 9 Q. All right.  Thank you.

10 And, please, turn to pages 13 and 14.  They're

11 together.  You can open them up, and you'll be ab le to read.

12 And in the sentence that starts at the very botto m of

13 the second column on page 13, Professor Peplau wr ites:

14 "Hazan and Diamond" -- and, again, I believe

15 this is the Professor Diamond that we've

16 discussed -- "Rejected the idea that

17 individuals have specific gender-based images

18 of a suitable partner and suggested instead

19 that the 'search image for human mating

20 is ... inherently flexible.'  Just as infants

21 can form attachments to a wide range of

22 potential caretakers, so too adults can

23 become infatuated and bond with a range of

24 partners."

25 Do you agree with that statement?  Or let me reph rase
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 1 that.  Do you agree with Hazan and Diamond's posi tion as

 2 described here by Professor Peplau?

 3 A. Well, I actually don't believe I have read the arti cle by

 4 Hazan and Diamond, so I don't know that I can agr ee or disagree

 5 with it.

 6 Q. You --

 7 A. I honestly -- I don't believe I've read that articl e.  So

 8 knowing exactly what is involved in -- in this --  I mean, you

 9 have Dr. Peplau making a one-sentence characteriz ation of the

10 article.  And it's not that I would suspect her o f doing that

11 inaccurately.  But as far as deciding whether thi s is something

12 I agree with or not, I would really need to read the article to

13 get the context for it.

14 Q. So if I were to ask you, is the idea that -- okay, that

15 individuals have a -- that the search image for h uman mating is

16 inherently flexible; and just as infants can form  attachments

17 to a wide range of potential caretakers, so too a dults can

18 become infatuated and bond with a range of partne rs, if I just

19 stated it like that, would you disagree with it?

20 A. Well, you know, I think that those terms "infatuate d" and

21 "bonding" and the use of the terms around attachm ent, all of

22 this suggests to me -- again, without having read  the article,

23 but this may actually be talking more about the e xperience of

24 love, romantic love, or very strong feelings of p latonic love,

25 as opposed to sexual attraction.
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 1 So, again, I'm just not sure of the context.  You

 2 know, and I haven't read this article by Dr. Pepl au, so I'm --

 3 and then she's quoting from this other article th at I haven't

 4 read.  So it's very difficult to try to comment o n two things

 5 for which I don't really have a good context.

 6 Q. I'm actually just asking you if you agree with the

 7 statement that's written there.  And is your answ er that you

 8 just can't, one way or the other, without knowing  more?

 9 A. My answer is that I don't -- I don't think I can, w ithout

10 having read the entire article.

11 Q. All right.  Thank you.

12 MR. NIELSON:   And, your Honor, I would like to offer

13 DIX1229 into evidence.

14 MR. DETTMER:  Your Honor, again, this is an article

15 that this witness hasn't seen, by a witness who w as here last

16 week.  So we'd lodge objections on that.

17 THE COURT:  I think it comes in under 803.  At least

18 under judicial notice.  So we'll admit it for the  record.

19           (Defendants' Exhibit 1229 received in e vidence.) 

20 MR. NIELSON:   Thank you very much.

21 BY MR. NIELSON:   

22 Q. Now, please, turn back to tab 14, if you would.  An d

23 you'll see -- here, you'll find a document that w e've talked

24 about earlier today.

25 A. Yes.
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 1 Q. If you could turn to page 333.  And under "Within-P erson

 2 Variation or Change Over Time," the second pull p aragraph,

 3 you'll see a line that says:  

 4 "Further, both women's identification as

 5 lesbian, bisexual, or heterosexual and

 6 women's actual behavior can vary over time."

 7 You agree with that, correct?

 8 A. I'm sorry.  I'm not sure where you are.

 9 Q. Page 333.

10 A. I'm there.

11 Q. The second full paragraph under "Within-Person Vari ation."

12 A. Oh, okay.

13 Q. The first sentence says:

14 "Further, both women's identification as

15 lesbian, bisexual, or heterosexual and

16 women's actual behavior can vary over time."

17 And you agree with that, correct?

18 A. I think I've said that several times, that that can

19 happen, yes.

20 Q. All right.  And page 345, if you could turn there.

21 And in the second full paragraph on the page, it' s

22 quite near the bottom, actually, it's the last fu ll paragraph

23 on the page.  Part way through it reads, quote:  

24 "The factors shaping women's attractions and

25 relationships vary across a life cycle.  For



HEREK - CROSS EXAMINATION / NIELSON   2233

 1 example, the role of sexual arousal and

 2 passion may be different in the relationships

 3 of adolescents, middle-aged women and older

 4 adults.  Although some women remain in the

 5 same job throughout their life, other women

 6 make major career changes.  Similarly,

 7 women's erotic and romantic attractions can

 8 also shift and change during their

 9 lifetimes."

10 Do you agree with that statement?

11 A. With the final statement?

12 Q. Well, let's break it up.

13 Do you agree that the factors shaping women's

14 attractions and relationships vary across the lif e cycle?

15 A. They can.

16 Q. Okay.  Thank you.

17 And do you agree that women's erotic and romantic

18 attractions can shift and change during their lif etimes?

19 A. It can.  They can, yes.

20 Q. All right.  Thank you.  And that's already in.

21 Please turn to tab 34 in the witness binder.  And

22 you'll find here a document premarked DIX1270.  C an you

23 identify that document?

24 A. This is the title page from an edited book called The

25 Psychology of Sexual Orientation, Behavior, and identity.  A
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 1 Handbook.  Edited by Louis Diamant and Richard McAnulty.

 2 Q. All right.  Thank you.

 3 And if you look inside the document, you'll see t hat

 4 there's a specific chapter here.  Can you identif y that?

 5 A. Yes.  So this is a chapter in this 1995 book, by Mi chael

 6 Kauth and Seth Kalichman, titled "Sexual Orientat ion and

 7 Development:  An Interactive Approach."

 8 Q. All right.  Thank you.

 9 Now, please turn to page 82 of the -- of the page .

10 Of the article.  Excuse me.

11 And you'll see that it -- in the first column --

12 well, it's actually just page 82, I guess.  It sa ys:  

13 "By sexual orientation, we mean the

14 cumulative experiences of interaction of

15 erotic fantasy, romantic-emotional feelings,

16 and sexual behavior directed toward one or

17 both genders.  These three somewhat

18 independent and parallel dimensions are

19 traditionally conceived as being overlaid on

20 a plane of sexual orientation."

21 And that's similar to what we've discussed, corre ct?

22 A. I believe so.

23 Q. And then it says:

24 "This model suggests that sexual orientation

25 is not static and may vary throughout the
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 1 course of a lifetime."

 2 Do you agree with that statement?

 3 A. As I said earlier, it is possible.  And it may vary , yes.

 4 Q. All right.  Thank you.

 5 MR. NIELSON:   Your Honor, I would like to offer

 6 DIX1270 into evidence.

 7 THE COURT:  Very well.  1270 is admitted.

 8           (Defendants' Exhibit 1270 received in e vidence.) 

 9 MR. NIELSON:   All right.  Thank you.

10 BY MR. NIELSON:   

11 Q. And please turn back to tab 19 in the binder.

12 And this is something we discussed earlier today.

13 And please turn to page 4 in this printout of thi s article.

14 And please look at the last full paragraph on the  bottom of the

15 page.

16 We read a little bit from the paragraph that foll ows.

17 But in the last full paragraph, starting with the  second

18 sentence, it reads:

19 "There is essentially no research on the

20 longitudinal stability of sexual orientation

21 over the adult lifespan.  In other words,

22 even if one could satisfactorily measure the

23 complex components of sexual orientation as

24 differentiated from other aspects of sexual

25 identity at one point in time, it is still an
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 1 unanswered question whether this measure will

 2 predict future behavior or orientation."

 3 Do you disagree with that statement?

 4 A. Well, I believe that what they're talking about her e is

 5 the absence of prospective longitudinal research,  where the

 6 same individuals are followed over a long period of their

 7 lifetime, and where, ideally, you would do this w ith a large

 8 representative sample of individuals.

 9 I would say that we certainly do have retrospecti ve

10 accounts from individuals pointing to consistency  over the

11 course of their lifetime, in terms of many of the se variables.  

12 And we can go back, yet again, to the Laumann and

13 Gagnon study, which asked about attractions and i dentity in the

14 present, but asked about sexual behavior in the p ast.

15 So this unanswered question about whether the mea sure

16 will predict future behavior or orientation, I wo uld say, given

17 the way they phrase this, it would be an unanswer ed question

18 in that they don't even -- are not proposing, I d on't think, a

19 particular measure that one would even use in thi s.

20 And so, again, I would say, as I said before, tha t if

21 you are trying to predict a person's future sexua l behavior,

22 especially if this is an adult, someone who has g otten past

23 adolescence and maybe even young adulthood, that you would

24 probably do best to hypothesize that their behavi ors will be

25 consistent with their current sexual orientation,  if in fact
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 1 they engage in sexual behaviors.

 2 I believe one of the reservations I had in my

 3 deposition was that you might not even know that the individual

 4 is going to engage in any sexual behavior.  So pe ople end up

 5 being celibate or asexual for various reasons.

 6 Q. Sure.

 7 A. But I would just say that, again, we do have these

 8 retrospective accounts.  The prospective study wi th the large

 9 representative sample, it's true, we don't have.

10 Q. All right.  Thank you.

11 And, now, I don't think they are talking about

12 celibacy here.  I think they're talking about jus t, you know,

13 if you can satisfactorily -- even if you could sa tisfactorily

14 measure the complex components of sexual orientat ion, as

15 differentiated from other aspects of sexual ident ity, at one

16 point in time it is still an unanswered question whether this

17 measure will predict future behavior orientation.   Do you

18 disagree with that?

19 A. Well, you know, it's noteworthy that one of the aut hors of

20 this paper is Randall Sell, who proposed that ver y complicated

21 way of measuring sexual orientation.

22 So the statement that even if one could

23 satisfactorily measure the complex components, I think,

24 perhaps, he was alluding to what I think was some thing he was

25 going to be publishing in the future.  I don't th ink he had it
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 1 at the point that this paper was written.

 2 But, yes, as far as, you know, predicting future

 3 behavior or orientation, we don't have that sort of large-scale

 4 prospective study.

 5 Q. All right.  Thank you.

 6 Please, look at tab 16.  This is the Laumann stud y

 7 again.  And please turn to page 310.

 8 And since we're talking about retrospective data,

 9 this is not longitudinal, to be sure.  Starting a t the bottom

10 of 310, last full sentence on the page --

11 A. I'm sorry, 310.

12 Q. Excuse me.  Actually, it's not a full sentence.  It 's

13 starts on -- it's the sentence that starts at the  bottom of

14 310, and doesn't finish until -- until the next p age.

15 "Beginning with the distribution of partners

16 by gender in the last year, we find that 2.7

17 percent of the men had a male partner, and

18 1.3 percent of the women a female partner.

19 Of these, about three out of four report

20 having only same-gender partners in the past

21 12 months, while the other quarter had at

22 least one partner of each gender."

23 Okay.  Are you familiar with those statistics?

24 A. Yes.  I -- I'm generally familiar with this.  Those

25 specific statistics I wouldn't have been able to quote you from
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 1 memory.

 2 Q. All right.  So that's for the last year.  Then it g oes on

 3 to say:  

 4 "In the past five years, 4.1 percent of the

 5 men and 2.2 percent of the women had at least

 6 one same-gender partner.  About half these

 7 men had both male and female partners in this

 8 time period.  The women are more likely than

 9 the men to have had sex with both men and

10 women than only same-gender partners.  Almost

11 two-thirds of the women reporting a female

12 partner in the last five years also report a

13 male partner."

14 Are you familiar with those statistics,

15 Professor Herek?

16 A. Generally, yes.

17 Q. Okay.  Thank you.

18 "The proportion of the men with male partners

19 since age 18 who report having had only male

20 partners declines to about 20 percent of the

21 total.  For women, the comparable figure is

22 about 10 percent."

23 Are you familiar with those figures?

24 A. Again, in general, yes.

25 Q. So for one year it was 25 percent of men.  And --
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 1 A. What?

 2 Q. For both, actually.  And then in the past five year s, it

 3 was 50 percent for men and two-thirds for women.  Since 18 it

 4 was 20 percent for men and 10 percent for women, who had had

 5 exclusively same-sex partners, correct?

 6 A. No, I don't think you said that correctly.

 7 Q. All right.  Let's do it one at a time.

 8 A. Okay.

 9 Q. For the past year, for both men and women, of the

10 individuals who had same-sex partners or a same-s ex partner,

11 75 percent had only same-sex partners; whereas, 2 5 percent had

12 at least one opposite-sex partner, correct?

13 A. Correct.

14 Q. For the past five years, for all -- for men who had  had a

15 same-sex partner during that period, 50 percent h ad also had an

16 opposite sex partner, correct?

17 A. Yes.

18 Q. And for women during the five-year period -- of the  women

19 who had had a same-sex partner during that period , two-thirds

20 had also had a male partner, correct?

21 A. Correct.

22 Q. And looking since age 18, of men who had male partn ers

23 since 18, 80 percent had also had opposite-sex pa rtners,

24 correct?

25 A. Yes.  Apparently, at least one opposite-sex partner .
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 1 Q. Yes.  And for women, that comparable figure since 1 8 is 10

 2 percent.  So only 10 percent of the women who had  had a

 3 same-sex partner since 18, had had exclusively sa me-sex

 4 partners, correct?

 5 A. Yes.

 6 Q. And then it says:  

 7 "When the time period under consideration is

 8 extended to all partners since puberty, the

 9 proportion of men with only male partners

10 declines again, to 10 percent of the men with

11 any male partners."

12 Correct?

13 A. That's what it says.

14 Q. All right.  And are you -- again, you're familiar w ith

15 those statistics, correct?

16 A. Yes.  And, as I said, it's not terribly surprising that

17 many lesbians and gay men, at some point in their  life, do end

18 up having sexual relationships with the person of  the other

19 sex.

20 Q. And not just at some point in their life.  In the p ast

21 five years, at least half -- though, I guess, thi s is not --

22 this is in terms of behavior, though?

23 A. Yeah, yeah.  This is just talking about all the men  and

24 women who reported any instance of same-sex behav ior, or of

25 same-sex attraction or interest, or of being lesb ian, gay, or
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 1 bisexual.

 2 And, again, I think it's just important to keep i n

 3 mind that in this study the people who identified  as lesbian,

 4 gay, or bisexual, tended to be very consistent in  reporting

 5 their current attractions as being to the same se x, and as

 6 reporting having partners of the same sex.

 7 Although, it is the case that -- that some of the m

 8 earlier in life did have partners of the other se x, or at least

 9 one partner of the other sex.

10 Q. This is specifically talking about same-sex partner s, not

11 just attraction, correct?  This is conduct.

12 A. This is about sexual behavior.

13 Q. Yes.  Thank you.

14 All right.  And that is already admitted.

15 Please turn to tab --

16 MR. NIELSON:   Well, actually, the bad news, Your

17 Honor, is I have another binder.  The good news i s, it's much

18 thinner than this one.

19 THE COURT:  It's what?

20 MR. NIELSON:   It's much thinner than this one.

21 THE COURT:  I see.  So we can put this one aside, can

22 we?

23 MR. NIELSON:   I may come back to it, so don't put it

24 too far off to the side.

25 THE COURT:  I see.
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 1 MR. NIELSON:   Your Honor, permission to approach.

 2 THE COURT:  Yes.

 3 MR. NIELSON:   Thank you.

 4 THE WITNESS:  Small.  Very small.

 5 MR. NIELSON:   Very small.

 6 THE COURT:  Is this the last binder with this

 7 witness?

 8 MR. NIELSON:   It is the last binder, Your Honor.

 9 THE COURT:  All right.

10 MR. NIELSON:   I am happy to report, it is the last

11 binder.

12 BY MR. NIELSON:   

13 Q. Okay.  And in the second witness binder, if you cou ld turn

14 to tab 35.

15 A. Okay.

16 Q. And you'll find here a document premarked DIX856.

17 A. Yes.

18 Q. And can you identify this document?

19 A. Uhm, this is an article from the journal Developmental

20 Psychology.  From 2008.  The author is Lisa Diamond.  And the

21 title is "Female Bisexuality from Adolescence to Adulthood:

22 Results from a 10-Year Longitudinal Study."

23 Q. Thank you.

24 Are you familiar with this study?

25 A. I am familiar with this study, yes.
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 1 Q. Thank you.

 2 And, again, you are familiar with Professor Diamo nd?

 3 A. I am still familiar with Professor Diamond, yes.

 4 (Laughter) 

 5 THE COURT:  You haven't forgotten her yet.

 6 THE WITNESS:  Not yet.

 7 BY MR. NIELSON:   

 8 Q. Right.  Thank you.

 9 All right.  Now, this is a 10-year longitudinal s tudy

10 of a group of non-heterosexual women, correct?

11 A. This particular article, I believe, only focuses on

12 non-heterosexual women.  In her larger study, the re were some

13 heterosexual women.  But I don't believe she repo rts on them in

14 this paper.

15 Q. All right.  Thank you.

16 And, please, turn to page 9.  You'll see under

17 results in the -- well, just reading under "Chang e in

18 Identity," starting with the second line: 

19 "In all, 32 percent of women changed

20 identities from T1 to T2, 25 percent from T2

21 to T3, 30 percent from T3 to T4, and

22 28 percent from T4 to T5."

23 And those are different points along the 10 years .

24 And then the next section says:  

25 "By the 10-year point, 67 percent of
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 1 participants had changed their identities at

 2 least once since T1, and 36 percent had

 3 changed identities more than once."

 4 So only 33 percent of the women she studied retai ned

 5 the same sexual orientation across the 10-year pe riod, correct?

 6 A. Uhm, you know, in this study, she began by recruiti ng

 7 about 89 women who did not identify as being hete rosexual.

 8 And so she recruited women who called themselves

 9 lesbians, women who called themselves bisexuals, and also women

10 who said that they were uncertain about their sex uality or were

11 questioning their sexuality.  And so what she fou nd were these

12 patterns of women changing the labels that they a ttached to

13 their sexuality.

14 She, in her book, makes the point that, in her vi ew,

15 this did not reflect a change in the women's sexu al

16 orientation.  And if you read her articles for th is -- this

17 study as -- on a whole, what you see is that the patterns of

18 sexual attraction reported by the women tended to  remain fairly

19 stable.

20 And it was the case that most of the change in

21 labeling was among the women who were initially c alling

22 themselves bisexual or those who were initially u nlabeled.  So

23 there was movement back and forth between those t wo categories.

24 Some bisexual women came to call themselves lesbi ans.  Some

25 bisexual women came to call themselves heterosexu al.
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 1 As I understand it, there were very few women who

 2 called themselves lesbian in the first place who called

 3 themselves heterosexual at the end.  I honestly d on't know if

 4 there were any who did that.  

 5 But there were some women who identified as lesbi an

 6 at the beginning who subsequently, after this stu dy went on for

 7 ten years and they had gotten out of college and had -- were in

 8 their later 20s, adopted a label of bisexual for themselves.

 9 Q. All right.  Thank you.

10 And so this is a case where the identity was

11 changing, but not the attraction; is that what yo u are saying?

12 A. Well, I think -- yeah.  Actually, I think that she often

13 focuses more on the word labeling more so than id entity.  But,

14 yes.

15 Q. All right.

16 MR. NIELSON:   Your Honor, I would like to

17 introduce -- I would like to offer DIX-856.

18 MR. DETTMER:  No objection, your Honor.

19 THE COURT:  All right.  856 is admitted.

20 (Defendants' Exhibit 856 received in evidence) 

21 BY MR. NIELSON:  

22 Q. All right.  Please turn to tab 35-A.

23 (Witness complied.) 

24 Q. And here you'll will find an exhibit premarked DIX- 626.

25 Can you identify that document?
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 1 A. This is an article with several authors.  The first  author

 2 is Nigel Dickson, D-I-C-K-S-O-N.  It's titled "Sa me-Sex

 3 Attraction in a Birth Cohort:  Prevalence and Per sistence in

 4 Early Adulthood."  

 5 It was published in 2003 in the journal Social

 6 Science and Medicine.

 7 Q. If you will look at page 1611, you will see this is  a

 8 longitudinal study that looked at 451 men and 436  women who

 9 reported their current sexual attraction at both ages 21 and

10 26, correct?

11 A. I'm sorry.  Could you say what page you are on agai n?

12 Q. It's on page 1611.

13 A. Oh, okay.

14 Q. And you will see under "Sexual attraction at ages 2 1 and

15 26."  You will see this is an a longitudinal stud y with the 451

16 men and 436 women who reported their current sexu al attractions

17 at both ages 21 and 26.

18 And then on page 1612, under the discussion in th e

19 second paragraph, you see some fairly complex fig ures over that

20 showing the various permutations of change.  But it says:

21 "The findings also reveal a surprising degree

22 of change over time.  Ten percent of men and

23 nearly a quarter of the women reported

24 same-sex attraction at any time, but this

25 nearly halved for current attraction at age
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 1 26.  The changes were not just in one

 2 direction.  The instability was most marked

 3 for women, with a greater movement away from

 4 exclusively heterosexual attraction from age

 5 21 to 26 than among men."

 6 A. I'm sorry.  Could you tell me again where you are r eading

 7 from?  I apologize.

 8 Q. It's the first full paragraph from the first column  on

 9 1612.

10 A. Oh, okay.

11 Q. I will give you just a moment.

12 A. I'm there now.  Yeah, I found you.

13 Q. Do those changes in any way surprise you?

14 A. Well, as I -- I don't believe I'm familiar with thi s

15 paper, but I am familiar with earlier papers that  came from

16 this study.  

17 And my recollection from the -- one of the earlie r

18 papers was that I was concerned because in this r ather large

19 sample, there were only nine males and I believe 11 women, 11

20 females, who identified as being lesbian, gay or bisexual.  And

21 so there were problems with generalizing from suc h small

22 numbers.

23 But as I said earlier, adolescence and even into

24 early adulthood are times of identity formation a nd development

25 for many people, most people.  And so in that sen se I wouldn't
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 1 be surprised to see some changes in how people un derstand their

 2 sexuality as they progress through their teens an d into their

 3 early twenties.

 4 Q. All right.  Thank you.

 5 MR. NIELSON:   And, your Honor, I would like to offer

 6 DIX-626.

 7 MR. DETTMER:  No objection, your Honor.

 8 THE COURT:  Very well.

 9 (Defendants' Exhibit 626 received in evidence.) 

10 BY MR. NIELSON:  

11 Q. All right.  Please turn to tab 35-B, if you would.

12 (Witness complied.) 

13 Q. Can you -- and here you will find a document premar ked

14 DIX-666.  And can you identify that?

15 A. I'm sorry.  666?

16 Q. DIX-666.  It's at 35-B.

17 A. Okay.

18 Q. Okay.  Can you on identify that document?

19 A. Yes.

20 Q. All right.  Could --

21 A. I'm sorry.  Would I?  You asked me -- never mind.  I

22 misheard you.

23 Q. No, that's all right.  Go ahead.

24 A. This is an article published in the Journal of Sex

25 Research in 1997, multiple authors, the first them is Joseph
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 1 Stokes, and it's titled "Predictors of Movement T oward

 2 Homosexuality:  A Longitudinal Study of Bisexual Men."

 3 Q. All right.  Thank you.

 4 And if you look at page 308, in the third column,  you

 5 will find that in this -- this is a one-year long itudinal

 6 study, I suppose.  And it says:  

 7 "On a self-rated seven-point sexual

 8 orientation scale, 73 respondents moved

 9 towards homosexuality (34 percent), 37 moved

10 towards heterosexuality (17 percent), and 106

11 did not change (49 percent) from Time 1 to

12 Time 2." 

13 Correct?

14 A. And I'm sorry.  I'm just trying to catch up to you.   Can

15 you tell me again when you are reading from?

16 Q. From page 308, the top of the third column.

17 A. Okay.  I'm there.

18 Q. And so of this sample, 73 percent moved towards

19 homosexuality, 34 percent moved towards heterosex uality, and

20 49 percent did not change.  And this is a one-yea r longitudinal

21 study of bisexual men.

22 Do those numbers surprise you at all?

23 A. Well -- and, of course, it's important to remember that

24 this is not a representative sample, but just in looking at it

25 quickly -- and I believe I may have read this pap er at one
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 1 point, but not for a long time -- they were recru iting, as they

 2 say, relatively young men, men in their late teen s and in their

 3 twenties, who said that they had had sex with a m an and, also,

 4 sex with a woman.  They had to meet both of those  criteria in

 5 the past three years.

 6 And so it appeared -- and I'm just doing this ver y

 7 quickly as I glance through it, but it would appe ar that they

 8 were recruiting people based mainly on their sexu al behaviors.

 9 And so the idea, again, that in early adulthood s ome

10 people who had engaged in sexual behavior with bo th men and

11 women would at some point shift toward being excl usively with

12 either men or women does not particularly surpris e me, and it

13 appears that roughly half of them did not change during that

14 time period.

15 Q. All right.  Thank you.

16 MR. NIELSON:   And, your Honor, I would like to offer

17 DIX-666.

18 MR. DETTMER:  No objection, your Honor.

19 THE COURT:  Very well.  

20 (Defendants' Exhibit 666 received in evidence) 

21 BY MR. NIELSON:  

22 Q. We have talked about change, Professor Herek, and n o one

23 in this case is suggesting that gay men and lesbi ans should be

24 forced to change their sexual orientation or even  attempt to do

25 so.
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 1 But is it your opinion that a gay man or lesbian who

 2 wishes to change his or her sexual orientation ca n never do so?

 3 A. It's my opinion that the current research does not

 4 indicate that interventions that are designed for  that purpose

 5 have been shown to be effective using the criteri a that I

 6 described this morning.

 7 It certainly is the case that there have been man y

 8 people who, most likely because of societal stigm a, wanted very

 9 much to change their sexual orientation and were not able to do

10 so.

11 Whether or not it is something that could possibl y

12 happen, I don't know.  I think that we simply don 't have data

13 that indicate that any of the interventions that have been

14 developed for this purpose are effective or safe.

15 Q. All right.  And stepping back from the rather techn ical

16 definition of "effective" that you have offered, which involved

17 generalizability and absence of harm and a variet y of things,

18 if I recall, and just speaking in ordinary langua ge, do you

19 believe it's impossible for someone to change the ir sexual

20 orientation who wishes to?

21 A. I would be reluctant to say that anything is imposs ible,

22 so I -- I would not say it's impossible.

23 Q. And there are self-reports of people who say that t hat has

24 happened, correct?

25 A. There are, indeed, self-reports of people who say t hat has
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 1 happened.

 2 Q. All right.  Thank you.

 3 And is it your opinion that such attempts are alw ays

 4 harmful?

 5 A. That interventions to change people's sexual orient ation

 6 are always harmful?

 7 Q. Yes.

 8 A. No.  Again, as I said earlier, we don't have experi mental

 9 data on either that would suggest that these trea tments are

10 effective, nor do we have experimental data showi ng that they

11 are consistently harmful.

12 We do have some data from experimental studies

13 showing harm to some of the participants, and we do have

14 self-reports of people who believed or perceived that they were

15 harmed as a result of going through one or more o f these

16 interventions.

17 Q. And you said two things.  You said self-reports of harm?

18 A. Yes.

19 Q. And you said -- before that you said some data?

20 A. Yes.

21 Q. All right.  And what -- what particularly do you ha ve in

22 mind there?

23 A. Well, if you read the research reports, most of the m

24 published in the 1970's, 19- -- mostly in the 197 0's, I

25 believe, what you see is that there are reports i n those
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 1 studies that some people who were experiencing so me sort of

 2 intervention or therapy or treatment designed to change them

 3 from homosexual to heterosexual experienced or we re observed to

 4 have clinical depression or anxiety or other sort s of negative

 5 experiences or negative psychological states, you  know, that

 6 were -- that happened in conjunction with going t hrough these

 7 treatment programs.

 8 Q. All right.  But, again, the data is quite limited,

 9 correct, in -- both with respect to whether it ca n happen and

10 whether it's -- it's harmful, is that correct?

11 A. Well, the data that are available don't suggest tha t these

12 interventions are effective, meaning that they wo rk most of the

13 time with the people they are supposed to work wi th and that

14 they do so safely.

15 Q. Yes.  Now, thank you, I believe I understand your

16 technical definition of "effective."

17 Let's turn to tab 35-C of the binder.

18 (Witness complied.) 

19 Q. And can you -- you will find here a document premar ked

20 PX-1503.  And can you identify that document?

21 A. This is an article by Robert Spitzer, published in the

22 Archives of Sexual Behavior in 2003.  The title is "Can Some

23 Gay Men and Lesbians Change Their Sexual Orientat ion?  200

24 Participants Reporting a Change From Homosexual t o Heterosexual

25 Orientation."
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 1 Q. All right.  Thank you.

 2 Now, you are familiar with the author, correct?

 3 A. I don't know the author personally.  I know who he is.

 4 Q. Right.  And he is a very prominent psychiatrist who  is

 5 certainly considered to be an expert in his field , correct?

 6 A. He is a very prominent psychiatrist who is consider ed to

 7 be an expert on clinical diagnosis and, in fact, he was

 8 involved in many of the deliberations surrounding  changes to

 9 the Diagnostic and Statistical Manual of Mental D isorders.

10 Q. And by that you mean the decision to remove homosex uality

11 as a disorder, correct?

12 A. Well, he was involved in many other aspects of the DSM as

13 well.

14 Q. Thank you.

15 And he was very closely involved in the process t hat

16 led to the removal of homosexuality from the Diag nostic and

17 Statistical Manual, correct?

18 A. I believe that he was chairing or was at least a pr ominent

19 member of the committee of the American Psychiatr ic Association

20 convened on that question.  

21 Q. And please turn to page 413?

22 (Witness complied.)  

23 Q. And please look in the second column, the first ful l

24 paragraph.  And it writes:

25 "This study indicates that some gay men and
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 1 lesbians following reparative therapy report

 2 that they have made major changes from a

 3 predominantly homosexual orientation to a

 4 predominantly heterosexual orientation."

 5 Now, I understand in your work you have raised

 6 questions about whether that finding can be gener alized in any

 7 meaningful way, correct?

 8 A. Well, you know, that sentence, I think, accurately states

 9 what he found, which is that some gay men and les bians report

10 that they made major changes and they did that af ter they had

11 been through one of these reparative therapy inte rventions.  So

12 I wouldn't take issue with that statement.

13 What I would take issue with is going beyond that

14 statement to say that this study actually shows t hat it was

15 those interventions that brought about this self- perceived

16 change in sexual orientation and that these same individuals,

17 who were highly religious and, in fact, belonged to various

18 organizations that were promoting the idea of beh avior change

19 for homosexuals, that they wouldn't have changed simply on

20 their own without this intervention.  The study d oesn't show

21 that.

22 Q. All right.  Thank you.

23 But you don't question the specific findings that  we

24 just read, correct?

25 A. People reported to him that they felt they had chan ged.
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 1 Q. All right.  Thank you.

 2 MR. NIELSON:   And, your Honor, I would like to offer

 3 PX-1503 into evidence.

 4 MR. DETTMER:  No objection, your Honor.

 5 THE COURT:  Very well.

 6 (Plaintiffs' Exhibit 1503 received in evidence.) 

 7 BY MR. NIELSON:  

 8 Q. And, now, do you question whether those reports fro m the

 9 individuals were accurate?

10 A. Well, the problem is that we know that people are n ot

11 always aware of their mental processes and they a re not always

12 aware of why things happen or why they do things.

13 This is the reason why when we are trying to test  the

14 effectiveness of a treatment or a drug, we use an  experimental

15 design, which means that we randomly assign peopl e to various

16 groups and we then observe, before and after thei r

17 participation in the group, exactly what has happ ened on the

18 variable of interest.

19 We also, I think, are generally familiar with thi ngs

20 such as the placebo effect; that people will some times in a

21 pharmaceutical study get a sugar pill and they wi ll feel better

22 or some of their symptoms will go away, but they didn't

23 actually receive the drug.  They just received a placebo.

24 So this is just an illustration of how people are  not

25 really necessarily able to tell you why things ha ve happened to



HEREK - CROSS EXAMINATION / NIELSON   2258

 1 them or why things have changed sometimes.

 2 Q. All right.  Now, in your studies haven't you relied  on

 3 self-reporting?

 4 A. Yes.

 5 Q. And do you take individuals at their word, correct?

 6 A. Well, I try not to, usually anyway, ask questions t hat

 7 would require people to report things that they'r e not capable

 8 of reporting.

 9 But I would say that in my research where -- in

10 situations where I have tried to show cause and e ffect, I have

11 tried to use an experimental design for that purp ose.

12 Q. All right.  For example, when you ask individuals w hether

13 they experience little or no choice with respect to their

14 sexual orientation, you take them at their word, correct?

15 A. Umm, I take them at their word, that they experienc e

16 little or no choice, yes.

17 I -- I don't think that's a matter of them saying ,

18 for example, how they became lesbian or gay or bi sexual.  It's

19 rather just simply asking them, have they experie nced conscious

20 choice in this regard.  And what most of the lesb ians and gay

21 men said was that, no, they didn't experience con scious choice.

22 Q. All right.  Thank you.

23 Please turn to tab 35-D in the witness binder.

24 (Witness complied.) 

25 Q. And you will find a document premarked DIX-1014.  I 'm sure
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 1 you will be able -- you can identify this documen t, correct?

 2 A. Well, this is -- actually, it's not on here.  This appears

 3 to me to be an actual copy of a letter that Sigmu nd Freud wrote

 4 to a woman from the United States that had writte n to him about

 5 her son being homosexual, and it's often referred  to as The

 6 Letter to an American Mother.

 7 I believe this was published quite a long time ag o in

 8 a psychiatric journal, but I don't remember which  one and the

 9 reference is not -- it's not here.

10 Q. Thank you.

11 And, fortunately, for us there's a -- a typewritt en

12 copy of the letter, if you look to -- on page 787 .  So we don't

13 have to try and read the handwriting.

14 Now, please look at -- reading from the typewritt en

15 version, the first full paragraph on page 787.  A nd this is

16 Freud responding to an America Mother, as you sai d.

17 A. Yes.

18 Q. (As read)

19 "By asking me if I can help, you mean, I

20 suppose, if I can abolish homosexuality and

21 make normal heterosexuality take its place.

22 The answer is, in a general way, we cannot

23 promise to achieve it.  In a certain number

24 of cases we succeed in developing the

25 blighted germs of heterosexual tendencies
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 1 which are present in every homosexual, in the

 2 majority of cases there is no more possible.

 3 It is a question of the quality and the age

 4 of the individual.  The result of treatment

 5 cannot be predicted."

 6 Now, do you believe Freud was mistaken when he sa id

 7 that in a certain number of cases we succeed in d eveloping what

 8 he described as the blighted germs of heterosexua l tendencies?

 9 A. Well, you know, Freud was writing this in 1935, and  at

10 that time there were certainly psychoanalysts who  attempted to

11 cure homosexuality.

12 Although it's -- I think it's relevant to note th at

13 in this letter in the first paragraph Freud said:   

14 "Homosexuality is assuredly no advantage, but

15 it is nothing to be ashamed of, no vice, no

16 degradation, it cannot be classified as an

17 illness; we consider it to be a function -- a

18 variation of the sexual function produced by

19 a certain arrest of sexual development."  

20 He goes on to list people like Michelangelo and

21 Leonardo, who were homosexuals, and says:  

22 "It is a great injustice to persecute

23 homosexuality as a crime and cruelty too."  

24 In the context of him -- oh, I'm sorry.

25 Q. So Freud plainly did not have animus towards homose xuals,
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 1 correct?

 2 A. Right.  And what he was telling the mother who wrot e this

 3 was that -- in the last paragraph:  

 4 "What analysis can do for your son runs in a

 5 different line.  If he is unhappy, neurotic,

 6 torn by conflicts, inhibited in his social

 7 life, analysis may bring him harmony, peace

 8 of mind, full efficiency, whether he remains

 9 a homosexual or gets changed."

10 Freud, I believe -- I'm not a Freud scholar, but I

11 believe that Freud actually very pessimistic abou t the

12 likelihood of psychoanalysis being able to change  a person's

13 sexual orientation.

14 His comment there about the germs of heterosexual ity

15 are consistent with Freud's general view of human  sexuality.

16 His theory was that all people are inherently bis exual and that

17 they become heterosexual or homosexual only in th e course of

18 their development.

19 Q. All right.  Thank you.

20 But -- and that is certainly the other parts of t he

21 letter and I -- but he specifically says, "In a c ertain number

22 of cases we succeed."  

23 Do you believe he was mistaken, misrepresenting?

24 A. You know, there is a real problem with looking at

25 intervention attempts by psychoanalysts; not just  Freud, but by
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 1 other psychoanalysts.  Because typically you have  a situation

 2 in which the analyst is the person who's, if you will, both

 3 administering the treatment and monitoring its su ccess.  And so

 4 the analyst wants very much for it to succeed.  O ften the

 5 patient wanted very much for this to succeed.  An d in that sort

 6 of situation there is a great possibility for the  patient to

 7 indicate to the analyst, either consciously or un intentionally,

 8 that he or she is changing and that may not, in f act, be

 9 happening.

10 So the standards for how we evaluate the

11 effectiveness of an intervention are -- were not followed by

12 Freud or by other analysts to whom he might have been referring

13 in that letter.

14 Q. All right.  Thank you.

15 So do you think it's impossible that he might hav e

16 been both accurate and honest in making that stat ement?

17 A. Well, I didn't mean to imply that Freud was dishone st in

18 any way.

19 (Laughter.) 

20 A. In terms of accuracy, I would say that he might hav e

21 perceived this as being an effective change, but whether or not

22 that would pass muster with current standards of experimental

23 research would be an open question.

24 Q. All right.  Thank you.

25 MR. NIELSON:   Now, your Honor, I have a little bit
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 1 more, though it's a fairly good breaking point, i f --

 2 THE COURT:  Why don't we plow on?

 3 MR. NIELSON:   Yes, your Honor.

 4 THE WITNESS:  Your Honor --

 5 THE COURT:  Let's ask the witness.

 6 THE WITNESS:  I was wondering how long we were likely

 7 to plow on.  I may request a break otherwise.

 8 THE COURT:  That's a good question.  How much longer

 9 do you think you have?

10 MR. NIELSON:   It depends, in part, of the length of

11 the answers, to be honest, but I think probably b etween --

12 probably about a half hour to 45 minutes.

13 THE COURT:  Okay.  Do you want a break?

14 THE WITNESS:  I'll stay pat for the moment.

15 THE COURT:  If the situation changes, we will be

16 happy to take a break.  Why don't we just stand u p anyway and

17 stretch.

18 MR. DETTMER:  Your Honor, I obviously will have some

19 redirect.  I will keep it as brief as possible, b ut just for

20 our planning purposes.  I'm thinking no more than  a half hour.

21 THE COURT:  I understand.

22 (Brief pause.) 

23 THE COURT:  Counsel, we are going to take a break.

24 Five minutes.

25 THE WITNESS:  Much appreciated, your Honor.
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 1 (Whereupon there was a recess in the proceedings 

 2  from 3:26 p.m. until 3:35 p.m.) 

 3 THE COURT:  Very well, Mr. Nielson.  Carry on.

 4 BY MR. NIELSON:  

 5 Q. Now, Professor Herek, I would like to turn to the

 6 development and origins of sexual orientation.

 7 Now, because the term "homosexuality" encompasses

 8 many distinct phenomenon, attempting to identify the origins of

 9 homosexuality and, more broadly, sexual orientati on is a

10 difference task, correct?

11 A. What I have said in my expert report and elsewhere is that

12 there are many different theories about the origi ns of sexual

13 orientation in general; not just homosexuality, b ut also

14 heterosexuality.  And there really is no consensu s on what the

15 origins are of a person's sexual orientation.

16 Q. Please turn to tab five in the witness binder, if y ou

17 would.

18 A. I'm sorry?

19 Q. Please turn to tab five in the witness binder.

20 A. This is back in the old -- the bigger one?

21 Q. Yes.

22 (Witness complied.) 

23 Q. And please look at page 151 in the second column, a nd

24 please look under "Origins" in the bottom of the first

25 paragraph.
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 1 A. Yes.

 2 Q. And you are speaking about homosexuality.  You say:   

 3 "Because the term encompasses many distinct

 4 phenomenon, however, attempting to identify

 5 the origins of homosexuality and, more

 6 broadly, sexual orientation is a difficult

 7 task."  

 8 Correct?

 9 A. Yes, yes.

10 Q. And those are your words?

11 A. Correct.

12 Q. The factors that cause an individual to become

13 heterosexual, homosexual or bisexual are not curr ently well

14 understood, correct?

15 A. That is correct.

16 Q. And the origins of sexual orientation, why a partic ular

17 person becomes heterosexual or gay or lesbian or bisexual, is

18 an area where there has been a lot of discussion,  a lot of

19 dispute, correct?

20 A. That's correct.

21 Q. No compelling evidence has yet been offered to demo nstrate

22 clearly the origins of adult sexuality, correct?

23 A. That is correct.

24 Q. Widely-differing sources for adult sexual orientati on have

25 been proposed, but no single theory enjoys unequi vocal
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 1 empirical support, correct?

 2 A. That is correct.

 3 Q. Thank you.

 4 It seems likely that a wide variety of biological ,

 5 psychological, social and cultural variables that  contribute to

 6 sexual orientation will eventually be identified,  with

 7 different individuals arriving at their adult ori entation in

 8 different ways, correct?

 9 A. That's my speculation.  And I believe it's accurate , but

10 it is my speculation.

11 Q. All right.  Thank you.

12 And so is that your opinion?

13 A. Well, it's -- it's my hypothesis, I guess I would s ay.

14 Subject to revision in the light of different dat a, but at the

15 moment, yes, I would say that that's my opinion.

16 Q. All right.  Based on the data currently available, is

17 that --

18 A. Correct.

19 Q. Okay, thank you.

20 Debates about the origins of sexual orientation h ave

21 led to a more pluralistic view of human sexuality , correct?

22 A. Are those my words?

23 Q. They are.

24 A. Just can you tell me where they are from, so I have  a

25 context for it?
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 1 Q. It's tab six, if you'd like, and it's page 686.

 2 A. Okay.  Oh, under the "Origins of Sexual Orientation ."  

 3 This is from the Corsini Encyclopedia article, right?

 4 Q. Correct.

 5 A. Okay.

 6 Q. So do you agree with that statement:  

 7 "Debates about the origins of sexual

 8 orientation have led to a more pluralistic

 9 view of human sexuality."

10 A. Yeah.  I'm just trying to find where you are readin g from.

11 I'm sorry.  Can you point to me -- point me to th e

12 place on the page or just which column or which p aragraph?

13 Q. It's the second column, the second full paragraph.  Can

14 you find that?

15 A. Oh, the second full paragraph, okay.

16 Q. Yes.

17 A. Okay.  Yes, okay.  I see it now okay.

18 Q. All right.  Thank you.  

19 Scientists are increasingly coming to appreciate that

20 homosexuality and heterosexuality are not unitary  phenomena and

21 that even in our own culture, different people de velop and

22 express their sexual orientation in different way s, correct?

23 A. Yes.

24 Q. Based on these insights, no single theory seems lik ely to

25 be able to explain the development of heterosexua lity or
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 1 homosexuality in all people, correct?

 2 A. Correct.

 3 Q. Indeed, in --

 4 A. That is my speculation.  I mean, I'm saying that, b ut I

 5 believe it's accurate.

 6 Q. Okay, thank you.

 7 Indeed, some researchers have emphasized this vie w by

 8 framing their work in terms of heterosexualities and

 9 homosexualities, correct?

10 A. Right.  And those -- those have been mainly ways of  trying

11 to identify this diversity within those groups, a long the lines

12 similar to what we discussed earlier, differences  in age, race

13 and ethics, location; all sorts of things that co ntribute to

14 differences and experiences of one's sexuality.

15 Q. All right.  Thank you.

16 And in this specific context where you're talking

17 about the origins, I assume you are talking about  a variety of

18 potential causes as well, correct?

19 A. Well, I do posit that.  I think that by the time we  got to

20 that last section of that paragraph, I was just p ointing out

21 that in studying -- in not coming up with a singl e explanation

22 for what causes an individual to have a particula r sexual

23 orientation, this was generating lots of other qu estions, as

24 well, about sexual orientation and those question s were

25 pointing to variations within the population of h eterosexual
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 1 people and the population of homosexual people.  

 2 And so I believe that was where I was going with that

 3 comment about increasing pluralism -- or leading to a more

 4 pluralistic view.

 5 Q. All right.  Thank you.

 6 So people arrive at a homosexuality identity thro ugh

 7 various routes, correct?

 8 A. Well, that's my speculation, but I believe it's pro bably

 9 true.

10 Q. All right.  Thank you.

11 Some individuals, for example, identify as gay on ly

12 after multiple homosexual experiences; whereas, o thers form a

13 gay] identity without having engaged in homosexua l behaviors,

14 correct?

15 A. That's correct.

16 Q. Some women develop a lesbian identity primarily on the

17 basis of feminist political values rather than er otic

18 attractions, correct?

19 A. Well, that's a statement that I believe was accurat e at

20 the time that I wrote this.

21 I think that that phenomenon, which is sometimes

22 referred to as the political lesbian -- a woman w ho identifies

23 as a lesbian through a sense of political solidar ity with

24 lesbians and has an embracing of a feminist ideol ogy -- I

25 believe that that was much more common in the 197 0's and,
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 1 perhaps, in the 1980's than it is today.

 2 It probably still does occur, but I don't think i t's

 3 as widespread as it might have once been.

 4 Q. Is it a true statement for some women?

 5 A. Well, it was at the time that I wrote this, and I w ould

 6 imagine that there are still some women today who  would

 7 identify themselves as political lesbians.

 8 THE COURT:  Why do you believe that's less common

 9 today than it was 20, 30 years ago.

10 THE WITNESS:  Well, I'm not sure, your Honor, but I

11 would just say that I -- in a way it's almost bec ause of the

12 absence of seeing a lot of research on those sort s of women.

13 So at one point that concept, it showed up in a

14 number of places in different research studies or  descriptions

15 of especially lesbian communities.  And I just ha ven't seen it

16 as much in recent times as it -- as was the case in those

17 earlier times.

18 So that's the basis for my speculation that it ma y

19 not be as common as it once was.

20 THE COURT:  Very well.

21 MR. NIELSON:   Thank you, your Honor.

22 BY MR. NIELSON:  

23 Q. There is increasing evidence from the research that  has

24 been done looking at samples, probability samples  of lesbian,

25 gay and bisexual people, that it may very well be  the case that
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 1 this is a population that tends to have a higher educational

 2 level on average than heterosexuals, correct?

 3 A. Is this from the same passage?

 4 Q. No.  This is from your deposition transcript.

 5 A. Oh, okay.  Okay.  Good.  I was just getting lost.

 6 Yeah.  It may very well be the case that on avera ge

 7 lesbians and gay men in the United States have a higher

 8 educational level than comparable heterosexual me n and women.

 9 Q. Now, you don't know that we have a rally clear

10 understanding of this correlation with education,  correct?

11 A. Correct.  There are reasons that we can speculate.  For

12 example, it seems likely that many women who marr y

13 heterosexually may leave school, leave college, o r not go to

14 college at all in order to do so.

15 Lesbians are less likely to encounter the situati on

16 where a relationship would mean that they had to leave school,

17 move to another part of the country to be with th eir partner,

18 those sorts of things.  So that's, at least, one plausible

19 explanation why we might see higher educational l evels among

20 lesbians than among heterosexual women.

21 It's also possible that we might see higher level s of

22 education among gay men for a somewhat similar re ason in that

23 they, perhaps, are not likely to get married at a n early age

24 and -- at an age where they might have to stop go ing to school

25 in order to take a full-time job or more than one  full-time job
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 1 to support a family.  Those are speculations abou t why there

 2 might be that educational discrepancy.

 3 Q. Okay.  So those are speculations, correct?

 4 A. Correct.

 5 Q. But we don't really have a clear understanding of t he

 6 correlation, correct?

 7 A. Well, I'm not aware of other data that would exist to

 8 explain that.

 9 Q. But the correlation does seem to be a difference th at has

10 emerged in the number of different studies, so it  seems to be a

11 real difference, correct; the educational?

12 A. Well, it -- it may very well be a real difference, I

13 believe.  In my study, for example, we found high er educational

14 levels than would be expected from comparable het erosexuals

15 among lesbians and gay men.

16 So it seems like it may very well be a real

17 difference, yes.

18 Q. All right.  Thank you.

19 Please turn to tab 35-E in the witness binder?

20 (Witness complied.) 

21 A. This is Volume 2, right?

22 Q. Volume 2.

23 And this is a transcript of the proceedings in th is

24 Court in this trial on January 12, and this was t estimony given

25 by Professor Cott.
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 1 Are you familiar with Professor Nancy Cott?

 2 A. I'm not directly familiar with her.  I have some se nse of

 3 who she is.

 4 Q. All right.  Thank you.

 5 You will see on the page I have reproduced of the

 6 trial transcript on page 328, line 6 she was aske d:

 7 "QUESTION: Do you believe that behavior is

 8 really infinitely malleable by social

 9 circumstances and by culture?"  

10 And she answers:

11 THE WITNESS:  Just about infinitely, yes."

12 Do you agree with that statement?

13 A. That behavior is infinitely malleable by social

14 circumstances and by culture?

15 Q. She qualifies it with "just about infinitely."

16 A. "Just about infinitely."  How can you be just about

17 infinitely?

18 (Laughter.) 

19 Q. Well, you can go on.  The question after that is:

20 "QUESTION: With is the sole exception of

21 self-preservation?"  

22 And she says:

23 "ANSWER: I think you have to except that,

24 yes."

25 So that appears, to me, to be her qualification.
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 1 A. Well, you know, behavior is certainly a very broad topic,

 2 and to say that all aspects of behavior are malle able by social

 3 circumstances and by culture, I would be -- I per sonally would

 4 want to think about that one for awhile before I would say

 5 "yes" or "no."

 6 It seems like it's such an all-encompassing

 7 statement, and this isn't really something that I  have thought

 8 about this these terms.

 9 Q. All right.  As you sit here now, if you are not abl e to

10 say "yes" or "no," are you able to say whether th is -- you

11 believe that's an unreasonable statement?

12 A. Well, I would assume that Professor Cott had a reas on for

13 making it.  I just would say that if you are aski ng me if I

14 agree with that statement, I -- I would have to t hink about it

15 for awhile.

16 Q. Fair enough.  Thank you.

17 Please turn to tab 10 in the witness binder.  Aga in,

18 this is the big one.  

19 (Witness complied.) 

20 THE COURT:  I thought we were done with the big one?

21 MR. NIELSON:   I'm trying to do this topically, your

22 Honor, so I'm having to refer back occasionally t o --

23 THE COURT:  Okay.

24 BY MR. NIELSON:  

25 Q. And this is the --
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 1 A. This is the article I haven't seen before.

 2 Q. Yes.  This is by Professor Badgett.  It's the -- an d we

 3 have looked at it before, as you said.

 4 Please turn to page 23, and the paragraph that's in

 5 the middle of that page, it's the second full par agraph.  She

 6 writes:

 7 "Further complicating matters, sexual

 8 behavior and sexual identities might also be

 9 related in some way to economic outcomes or

10 to an individual's socioeconomic class

11 background.  From a rational choice

12 perspective, à la Richard Posner (1992), the 

13 choice of a same-sex partner is an outcome

14 determined by individual preferences and

15 budget constraints.  According to Posner,

16 factors like high incomes that reduce search

17 costs for sexual partners will increase

18 homosexual sex for men."

19 Do you believe that it's possible that Judge Posn er's

20 theory is correct?

21 A. I actually don't think I understand Judge Posner's theory

22 on the basis of just that sentence.

23 Q. Okay.  As described here --

24 A. Is he saying that men who have strong attractions t o other

25 men, if they have a high level of income, might b e able to have



HEREK - CROSS EXAMINATION / NIELSON   2276

 1 more sexual partners because that income allows t hem to travel

 2 to places where they might meet more partners or do other

 3 things that might let them come into contact with  more men who

 4 are potential partners?  Is that what he is sayin g?

 5 Q. What she wrote here is -- it just -- it's on the pa ge.  It

 6 says:   

 7 "From a rational choice perspective, à la

 8 Richard Posner the choice of a same-sex

 9 partner is an outcome determined by

10 individual preferences and budget

11 constraints.  According to Posner, factors

12 like high incomes that reduce search costs

13 for sexual partners will increase homosexual

14 sex for men."

15 As written, is your -- are you essentially unable  to

16 understand that; is that your testimony?

17 A. I wouldn't be comfortable commenting on it without

18 understanding exactly what Judge Posner is saying  here.

19 Q. Okay.  Then she goes on to say:

20 "A more sociological model of behavior that

21 involves sexual scripts and social networks

22 could have a similar implication.  A family's

23 economic status might influence the scripts

24 and networks that individuals eventually

25 operate within and openness to homosexuality
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 1 might vary by economic class or other norms

 2 correlated with family background."

 3 Do you believe that it's possible that that theor y

 4 described there is correct?

 5 A. Well, yeah.  I think, if I'm reading this correctly , in

 6 the next sentence she is talking about that corre lation of --

 7 or the fact that it appears that in the Laumann, et al, study

 8 that it was the more educated women and men who w ere more

 9 likely to have same-sex partners and to identify as lesbian,

10 gay or bisexual.

11 So, I mean, one possibility is that having the hi gher

12 education leads one to identify or have more sexu al partners of

13 the same sex.

14 The other possibility is the one that I was

15 suggesting a moment ago, which is that perhaps pe ople who are

16 lesbian or gay and perhaps bisexual are more like ly to pursue a

17 longer term of education.

18 I think we have a correlation here, and a correla tion

19 is inherently a relationship in which we cannot d etermine the

20 causal direction without further research.

21 Q. So that could be correct, this theory as well as th e one

22 you posited; is that what you are saying?

23 A. The one that's posited here in the Badgett paper or  the

24 one that I posited?

25 Q. The one posited in the Badgett paper.
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 1 A. I guess it is stated as a hypothesis that could be tested.

 2 Q. And could it be correct?  Do you have any reason, a s you

 3 sit here today, to say that I it -- you believe t hat could not

 4 be correct?

 5 A. Well, you know, again --

 6 MR. DETTMER:  Objection, your Honor.  Calls for

 7 speculation.

 8 THE COURT:  Maybe you could rephrase, Mr. Nielson?

 9 BY MR. NIELSON:  

10 Q. As you sit here today, do you have any reason to be lieve

11 that that statement is not -- could not be correc t?

12 A. Well, as I sit here today, I have to reiterate that  I

13 haven't read this article and so I'm very relucta nt to evaluate

14 a particular sentence that's been pulled out of i t this way

15 without having the benefit of understanding the c ontext in

16 which Professor Badgett was offering this hypothe sis.

17 So I -- I would just say I can't really say wheth er

18 it's plausible or not.  It may be, but I would re ally need to

19 have read the entire article to understand exactl y what this

20 means.

21 You know, I'd say, also, this looks to me like an

22 economist's argument and I'm not an economist.  S o I would have

23 to -- it would be a challenge, I suspect, for me to fully

24 understand this, especially off-the-cuff like thi s.

25 Q. Right.  And you read the next sentence that says:
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 1 "The finding by Laumann that more educated

 2 women and men are more likely to have had

 3 same-sex partners and to identify as LGB

 4 could fit either theory."

 5 And that's, I guess, referring to the Richard Pos ner

 6 theory and the sociological theory, correct?

 7 A. I believe that's what she is saying.

 8 Q. All right.  Thank you.

 9 Please turn to tab 29 in the witness binder.

10 (Witness complied.)  

11 THE COURT:  Where do I find it?

12 MR. NIELSON:   The big one.

13 A. So this is back at the Garnets and Peplau article a gain?

14 BY MR. NIELSON:  

15 Q. Correct, correct.  As you point out, we have looked  at

16 this.

17 And let's turn to the bullet points on page four.

18 And the fourth bullet point says:

19 "Women's sexual orientation is shaped by such

20 social and cultural factors as women's

21 education, social status and power, economic

22 opportunities and attitudes about women's

23 roles."

24 Do you agree with that statement?

25 A. Well, again, this is another article that I haven't  read,



HEREK - CROSS EXAMINATION / NIELSON   2280

 1 and it's a very brief one as well.

 2 I would -- before commenting on that statement, I

 3 would want to read it in more detail and be sure that I

 4 understood what research they are basing that par ticular

 5 statement on.

 6 So, for example, the idea that women's sexual

 7 orientation is shaped by such social and cultural  factors such

 8 as women's education, I'm not sure if they are ta lking about

 9 that correlation between sexual orientation and l evel -- length

10 of education, or if they are talking about some o ther aspects

11 of education.

12 So, again, it's one that I just really would have

13 trouble commenting on without having read somethi ng that

14 elaborated upon this research.

15 Q. So as you sit here, you are not able to say whether  you

16 agree with that statement or not, is that it?

17 A. Yeah, I guess I would say that.  It may be partly t he

18 hour, but I'm finding that I'm having -- I would need to look

19 at this more and ideally look at it in a context where they are

20 citing some of the research studies they are talk ing about.

21 Q. All right.  Thank you.

22 And look at the last bullet point underneath it.  It

23 says:  

24 "There is no single developmental pathway

25 leading to a heterosexual, bisexual or
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 1 lesbian outcome."

 2 Do you agree with that statement?

 3 A. Well, as I said earlier, I think that it's very lik ely

 4 that we will discover that people have multiple d evelopmental

 5 pathways to their adult sexual orientation.

 6 So this is certainly consistent with that hypothe sis

 7 of my own.

 8 Q. Okay.  Thank you.

 9 Please turn to tab 30.

10 (Witness complied.) 

11 Q. And, again, this is an article by Professor Peplau.

12 A. Yes.

13 Q. Look at -- please look at page 12, if you would.

14 In the first column towards the top of the page, I

15 believe it's the first full paragraph, she writes :

16 "In summary, the concept of erotic plasticity

17 is the cornerstone of a new paradigm for

18 understanding women's sexual orientation.

19 Women's sexuality is not tightly scripted by

20 genetic or hormonal" -- hormon- -- excuse me,

21 latest of the hour for me, too -- "or

22 hormonal influences.  Rather, it is

23 responsive throughout the lifespan to a wide

24 variety of cognitive, social and

25 environmental influences."
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 1 Do you agree that women's sexuality is not tightl y

 2 scripted by genetic or hormonal influences?

 3 A. Well, I believe that this needs to be read in compa rison

 4 to men's sexuality, which I'm guessing -- again, I haven't read

 5 this article either, but I'm guessing that Profes sor Peplau is

 6 offering that contrast, as she has in some other papers, and

 7 pointing out that as researchers have found, wome n's sexuality,

 8 defined broadly -- not only in terms of sexual or ientation, but

 9 in many other aspects -- does seem to be more res ponsive to

10 situational and environmental factors than is the  case for

11 men's sexuality.

12 So I would say if you are thinking of in that

13 comparison between men and women, that this notio n of erotic

14 plasticity -- which, again, is broadly defined --  is a more

15 applicable notion to men -- I'm sorry, to women t han to men, I

16 believe that that is accurate based on the resear ch that we

17 have to date.

18 Q. Right.  And she speaks specifically of erotic plast icity

19 as a new paradigm for understanding women's sexua l orientation;

20 not just sexuality more broadly understood, corre ct?

21 A. Well, the erotic plasticity concept is about sexual ity

22 broadly understood, and I believe she says this i s the

23 cornerstone of a new paradigm for understanding w omen's sexual

24 orientation.

25 Q. All right.  Thank you.
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 1 Now, she goes on, as you will see, she talks abou t a

 2 variety of -- she talks about the variety and nat ure of women's

 3 romantic and sexual relationships.

 4 And then at the bottom of page 13 in the first co lumn

 5 she says:

 6 "One implication of this research is that the

 7 very concept of sexual orientation may be

 8 misguided."  

 9 Do you think there is any chance that that could be

10 correct?

11 A. Well, you know, again, I haven't read this paper be fore,

12 so I'm very reluctant to evaluate sentences taken  out of

13 context.

14 I would say in some of her other work, Professor

15 Peplau has focused on that word "sexual" in orien tation and has

16 pointed to the concept that I was talking about a t the

17 beginning of the day, of sexual orientation being  very much a

18 relational construct.

19 And so it may very well be the case that in this

20 article, where she is going with this is to say t he focus on

21 sexuality is, perhaps, something that works bette r when you're

22 trying to understand men's experiences than women 's; and when

23 you are looking at women's experiences, it might be better to

24 take this construct of sexual orientation and und erstand it in

25 terms of relationships, and that might be a more helpful view.
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 1 And I believe what she is trying to do here, and in

 2 some of her other papers, is to offer an alternat ive way of

 3 thinking about sexuality that might be useful to researchers.

 4 Q. All right.  Thank you.

 5 And please turn to tab 15.  Again, this is by

 6 Professor Peplau.

 7 THE COURT:  In the big one?

 8 MR. NIELSON:   In the big book.

 9 BY MR. NIELSON:  

10 Q. And we have looked at this before.

11 And please turn to page 81.

12 (Witness complied.) 

13 Q. And on page 81 I would like you to look at the bott om of

14 the first full paragraph and she writes:

15 "Available evidence indicates that biological

16 contributions to the development of sexual

17 orientation in women are minimal."  

18 Do you agree with that statement?

19 A. Well, as she says at the beginning of the paragraph :

20 "More than 50 years of research has failed to

21 demonstrate that biological factors are a

22 major influence in the development of women's

23 sexual orientation."

24 And I would say that we also can say that to some

25 extent about the development of men's sexual orie ntation.
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 1 As I have said before, we don't really understand  the

 2 origins of sexual orientation in men or in women.   There are

 3 many different competing theories, some biologica lly based,

 4 others based more on culture and individual exper ience.

 5 So I would say that what she is suggesting is tha t

 6 the available evidence doesn't support the idea o f there being

 7 a strong biological factor that explains the deve lopment of

 8 sexual orientation in women.

 9 Q. Do you agree with that?

10 A. Yes.  I would agree that that is the case.

11 And I would also say that I don't -- I believe th at

12 it's the case that we simply don't understand the  origins of

13 sexual orientation in either men or women.

14 Q. Okay.  Please turn to page 87 of the same document.

15 (Witness complied.)  

16 Q. And under "An Alternative Perspective," that headin g, do

17 you see that towards the bottom of the page on pa ge 87?

18 A. Yes.

19 Q. She writes:

20 "A comprehensive analysis of women's sexual

21 orientation should begin with empirically

22 grounded generalizations about women's

23 experiences.  The cumulative record of

24 research on women's sexual orientation

25 supports three broad conclusions.
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 1 "First, there is no inevitable association

 2 between masculinity, variously defined in

 3 women's sexual orientation.  Associations may

 4 exist in particular cultural contexts, but

 5 are not a necessary component of sexual

 6 orientation.

 7 "Second, the impact of biological factors in

 8 determining women's sexual orientation

 9 appears to be weak or non-existent.

10 "Third, cross cultural and historical

11 analyses demonstrate that women's erotic and

12 romantic bonds can take diverse forms that

13 are shaped by their social environment."

14 Do you disagree with any of those conclusions?

15 A. Well, we just discussed the second one about the

16 biological factors.

17 Q. Right.

18 A. As I was saying, the evidence there is -- frankly, some

19 people would not say it's weak, but it is certain ly not

20 conclusive at all.

21 Q. Do you have?

22 A. The --

23 Q. Sorry.

24 A. I'm just looking at the three statements again.

25 And the idea that women's erotic and romantic bon ds
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 1 can be affected by their social environment, yes,  I think we

 2 already talked about that.

 3 So, yes, I would say that I -- I would agree with

 4 these statements.

 5 Q. Okay.  Thank you.

 6 And please turn to page 92.  Same document.

 7 (Witness complied.) 

 8 Q. The authors write:

 9 "In the U.S. Gagnon (1990) suggested that the

10 creation of visible urban gay and lesbian

11 communities made the choice of a same-sex

12 lifestyle more attractive to wider

13 audiences."

14 A. I'm sorry where.  Are you -- oh, I see you.

15 Q. And there is quote, which you can read if you like,  but

16 I'm going to move to right after that.

17 After the quote, they say:

18 "Gagnon suggested that one consequence may be

19 to increase the demographic and personality

20 diversity of those participating in same-sex

21 relations."

22 Do you believe the creation of visible urban gay and

23 lesbian communities may have had this effect?

24 A. Well, I -- I will say it yet again.  This is anothe r paper

25 that if -- I believe I may have read it in the pa st, but not
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 1 recently.

 2 I believe that what Gagnon might have been saying

 3 here is that there may be individuals who have sa me-sex desires

 4 and attractions and, perhaps, even engage in same -sex sexual

 5 behavior on occasion, but in the time before the emergence of

 6 visible gay communities in cities, may not have e ven known that

 7 there was a label to describe people like themsel ves and may

 8 not have known that this was -- that there really  was such a

 9 thing as sexual orientation or that it was possib le to be gay.

10 And so I would speculate -- and I am speculating

11 because I haven't read this -- that perhaps Profe ssor Gagnon

12 was saying that for those sorts of individuals, t he existence

13 of visible gay communities would allow those sort s of

14 individuals to realize that there were other peop le like them

15 and that it might be possible to find those other  people and

16 develop a community with them.

17 Q. Okay.  Thank you.

18 Please turn to page -- please turn to tab 14, if you

19 would.

20 (Witness complied.) 

21 Q. And, again, this is another article by Professor Pe plau

22 that we've looked at.

23 THE COURT:  How are he doing, Mr. Nielson?

24 MR. NIELSON:   We are getting there, your Honor.

25 THE COURT:  Oh, good.
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 1 A. I'm sorry.  Which tab again?

 2 BY MR. NIELSON:  

 3 Q. It's tab 14.

 4 A. Okay.

 5 Q. And please turn to page 332.  And you will find in bold a

 6 heading, "The Fluidity of Women's Sexuality" and italics

 7 Influence of the Social Environment.

 8 And under that, in that last paragraph, you'll fi nd

 9 part way down it says:  

10 "Consider the link between education and

11 sexual orientation.  The National Health and

12 Social Life Survey" -- which again is the

13 Laumann survey we have discussed -- "found

14 that completing college doubled the

15 likelihood that a man identified as gay or

16 bisexual, but was associated with a

17 900 percent increase in the percentage of

18 women identifying as lesbian or bisexual."

19 Are you familiar with those statistics?

20 A. Not with the specific statistics, but this gets bac k to

21 the correlation we've been discussing, which indi cates that

22 lesbians and gay men are likely to have had more years of

23 education than comparable heterosexuals.  

24 Q. All right.  Thank you.

25 And please turn to page 336.
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 1 (Witness complied.) 

 2 Q. And the very first sentence on the page under headi ng

 3 "Sociocultural Influences on Women's Sexual Orien tation" reads:

 4 "There is mounting research evidence that the

 5 patterning of women's sexuality and sexual

 6 orientation varies across time and place."  

 7 Do you agree with that?

 8 A. I'm taking a moment to read the paragraph.  

 9 (Brief pause.) 

10 A. Well, again, I think this is something we have alre ady

11 discussed in that she's talking about difference cultures, but,

12 also, even within our own culture, different raci al and ethnic

13 groups, socioeconomic groups; the experience of b eing in those

14 different groups having an effect on one's sexual ity and how

15 one understands one's self as a sexually being.  So I would

16 agree with it in that sense.

17 Q. All right.  Thank you.

18 And please turn to page 337, and the second full

19 paragraph.  Professor Peplau writes:

20 "As another example, living in same-sex

21 institutions also tends to increase the

22 likelihood of romantic and erotic

23 relationships between women."  

24 Do you agree with that statement?

25 A. Well, as she points out, there was a 1929 study of
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 1 graduates of women's colleges who -- in which wom en reported

 2 that they had had an intense emotional relationsh ip with

 3 another woman in college.

 4 And she also talks about same-sex relationships

 5 occurring in prison populations, which are sex se gregated.

 6 So it may very well be the case that in those

 7 particular settings, people are more likely to en gage in

 8 same-sex behavior and possibly to form bonds that  are based on

 9 that sort of behavior.

10 Q. All right.  Thank you.

11 And please turn to tab 36 in the little binder.

12 (Witness complied.) 

13 Q. Can you identify this document, Professor Herek?

14 A. I haven't got it yet.

15 Umm, this is an article that was published in the

16 Journal of Gay and Lesbian Mental Health in] 2008 titled

17 "Masculinity, Femininity and the Development of S exual

18 Orientation in Women."  

19 The authors are Letitia Anne Peplau and Mark Hupp in.

20 Q. All right.  Thank you.

21 And can you turn to page 156?

22 (Witness complied.) 

23 Q. And I believe this discusses the survey that you

24 referenced there?

25 A. Page 156?
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 1 Q. 156, yes.  And towards the bottom of the carry-over

 2 paragraph it reads, "During the same time period. "

 3 A. Right.  And this is referring back to the same thin g that

 4 was mentioned in the other article that we just f inished with.

 5 Q. Right.  And she found that 42 percent of the sample  --

 6 "During the same time period, American

 7 researcher, Katherine Davis, 1929 mailed a

 8 questionnaire about sexuality to 2200

 9 graduates of women's colleges in the United

10 States.  The questionnaire asked:  Have you

11 at any time experienced intense emotional

12 relations with other women?  42 percent of

13 the sample replied that they had.  Of these,

14 52 percent said that the relationship was

15 sexual in character.  In other words, one

16 woman in five reported a sexual relationship

17 with a best woman friend in college.

18 Although some of these women continued to

19 have intimate relationships with women after

20 college, most did not."

21 And you are familiar with that study, correct?

22 A. The 1929 study by Katherine Davis?

23 Q. Yes.

24 A. I haven't read it.  I have -- I have run across ref erences

25 to it.
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 1 Q. Okay.  Thank you.

 2 MR. NIELSON:   Your Honor, I would like to offer

 3 DIX-1237 into evidence.  

 4 MR. DETTMER:  No objection.

 5 THE COURT:  Very well.  1237 is admitted.

 6 (Defendants' Exhibit 1237 received in evidence.) 

 7 MR. NIELSON:   Okay.  Thank you.

 8 BY MR. NIELSON:  

 9 Q. Please turn to tab 37 in the witness binder.

10 (Witness complied.) 

11 Q. Can you identify this document?  It's premarked DIX -1254.

12 A. This is a document from the journal, I believe it's  -- the

13 journal is Health and Human Rights.

14 The document is a commentary titled "Torture and

15 Ill-Treatment Based on Sexual Identity: The Roles  and

16 Responsibilities of Health Professionals and Thei r

17 Institutions."  The authors are Simon Lewin and I lan Meyer.

18 Q. Okay.  Thank you.

19 And are you familiar with the authors?

20 A. I don't know who Simon Lewin is.  I'm familiar with  Ilan

21 Meyer.  I have never seen this article before.

22 Q. Thank you.

23 Please turn to page 163.  In the bottom paragraph ,

24 part way through the paragraph it says:

25 "Although human rights work requires the
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 1 identification off a person as a subject of

 2 rights, social science research has suggested

 3 that sexual identities are socially

 4 constructed."  

 5 Do you agree with that statement?

 6 (Brief pause.) 

 7 Q. Well, let's take the second half.

 8 Do you agree with the statement that "social scie nce

 9 research has suggested that sexual identities are  socially

10 constructed"?

11 A. That certainly has been suggested.

12 Q. Do you think that's an unreasonable suggestion?

13 A. Well, as I said earlier, I think that you have to l ook at

14 the social construction's perspective from the gr oup's

15 standpoint, and in that regard if it points you t o looking at

16 cultural influences and cultural variation, that' s a very

17 useful perspective.

18 I don't believe that the social construction's

19 perspective works very well when you try to apply  it to the

20 specific experiences of individuals.

21 Now, as far as this statement goes, I'm not -- as  I

22 said, I have not seen this article before, so I d on't

23 understand the context in which they are making t his statement,

24 except that they seem to be talking about the fac t that -- and

25 I'm guessing this, that people who are lesbian, g ay or
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 1 bisexual, and perhaps transgender as well, face o ppression and

 2 even torture in some societies and some countries .  And I'm

 3 guessing that the authors think that's bad, but I  don't know

 4 the context in which this particular statement wa s being made.

 5 Q. Thank you.

 6 MR. NIELSON:   Your Honor, I would like to offer

 7 DIX-1254.

 8 MR. DETTMER:  No objection, your Honor.

 9 THE COURT:  Very well.

10 (Defendants' Exhibit 1254 received in evidence.) 

11 BY MR. NIELSON:  

12 Q. All right.  Thank you.

13 Professor Herek, please turn to tab 38 in the wit ness

14 binder, where you will find a document premarked DIX-1278.

15 (Witness complied.) 

16 Q. Can you identify that document many?

17 A. Well, of the it's a reprint of a web page, it appea rs to

18 be, from the American Psychiatric Association.  T he title on it

19 is "Healthy Minds.  Healthy Lives."  

20 Q. Thank you.

21 And if you turn to the first page of the printout

22 after you have the addresses, under "Gay/Lesbians /Bisexuals"

23 and under "What causes Homosexuality/Heterosexual ity/

24 Bisexuality," part way through that sentence -- p art way

25 through the paragraph you find a sentence that re ads:  
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 1 "However, to date there are no replicated

 2 scientific studies supporting any specific

 3 biological etiology for homosexuality."  

 4 And you agree with that, correct?

 5 A. Well, I would say that I am not sufficiently famili ar with

 6 the research literature to say that there are abs olutely no

 7 replicated biological studies.

 8 But I would agree with the statement at the begin ning

 9 of that paragraph which says, "No one knows what causes

10 heterosexuality, homosexuality, or bisexuality."

11 Q. Right.  And are you aware of any replicated scienti fic

12 studies that do support a specific biological eti ology for

13 homosexuality?

14 A. Well, I -- I have a sense that there might be some,  but

15 I -- this is not something that I prepared for in  terms of

16 coming today.

17 But as I said, I would certainly agree with the

18 statement that we don't know what the origins are  of sexual

19 orientation.

20 Q. Okay.  Thank you.

21 MR. NIELSON:   Your Honor, I would like to offer

22 DIX-1278 into evidence.

23 MR. DETTMER:  No objection, your Honor.

24 THE COURT:  I beg your pardon?

25 MR. DETTMER:  No objection.
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 1 THE COURT:  Very well.  1278 is in.

 2 (Defendants' Exhibit 1278 received in evidence.) 

 3 BY MR. NIELSON:  

 4 Q. All right.  Let's turn to tab 41.

 5 (Witness complied.) 

 6 Q. I'm going to skip a little bit here.  And you will find a

 7 document premarked DIX-642.  Can you identify tha t?

 8 A. I'm going to mispronounce the names.  The first aut hor is

 9 A.F., I'm guessing it's pronounced, J-O-R-M.  And  there are

10 several other authors.  

11 The title of this is "Cohort Differences" -- I'm

12 sorry.  "Cohort Difference in Sexual Orientation:   Results From

13 a Large Age-Stratified Population Sample."

14 This appears to have been published in the journa l

15 Gerontology in 2003, and these authors are located in

16 Australia.

17 Q. All right.  Thank you.

18 Now, this study found that women in recent birth

19 cohorts in the United States, Britain and Austral ia were more

20 likely to report having a female sexual partner d uring

21 adulthood.

22 And you'll see that on 392 and 393, if you look a t

23 the introduction.

24 And on page 393 --

25 A. Excuse me.  I'm sorry.  Again, this is not a paper I have
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 1 reviewed.  When it says, "They were more likely t o report

 2 having a female sexual partner during adulthood,"  more likely

 3 than what or whom.

 4 Q. Older-age cohorts.

 5 A. I see, okay.  Okay.

 6 Q. All right.  And if you look at the third -- well, t he

 7 second full paragraph on 393, in the -- the autho rs conclude:  

 8 "These findings suggest a major cohort affect

 9 in same-gender sexual behavior and perhaps

10 also in sexual orientation.  If a cohort

11 effect in sexual orientation exists, it has

12 implications for purely biological theories

13 of sexual orientation, because there must be

14 historical changes in environmental factors

15 that account for such an effect."

16 Do you believe that's an unreasonable conclusion?

17 A. I believe that's a hypothesis one could make.

18 I would offer an alternative hypothesis just -- i f I

19 were sitting down to read this oral article, the first thing

20 that would come to my mind is that people who gre w up in the

21 1920's and 1930's and the early part of twentieth  century would

22 have been growing up in a time where there was ve ry strong

23 repression against people who were lesbian or gay  and, in fact,

24 when there wasn't much open discussion of sexuali ty at all.

25 And so I would say that it would be a reasonable
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 1 hypothesis to say that these age cohort effects m ight be due to

 2 the differing levels of stigma experienced by peo ple in

 3 different age cohorts, such that older people mig ht be

 4 extremely reluctant to disclose a same-sex attrac tion or

 5 homosexual behavior or being lesbian, gay or bise xual than

 6 would people in newer cohorts, more recent cohort s.

 7 Q. Okay.  So that's an alternative hypothesis.

 8 Do you believe that the hypothesis suggested by t he

 9 authors is unreasonable?

10 A. Well, I assume that they are going to test it.  Alt hough,

11 again, I haven't read this article.

12 It's not an up reasonable hypothesis to pose and for

13 all I know, again not having read this article, s ometimes

14 authors pose a hypothesis that they actually expe ct to disprove

15 in the course of the study.  That may be the case  here.  I just

16 don't know because I haven't read the paper.

17 MR. NIELSON:   Your Honor, I would like to offer

18 DIX-642.

19 MR. DETTMER:  No objection, your Honor.

20 THE COURT:  642 is in.

21 (Defendants' Exhibit 642 received in evidence.)  

22 MR. NIELSON:   All right.  Thank you.

23 BY MR. NIELSON:  

24 Q. Now, you mentioned in your direct testimony the Wil liams

25 Institute study about a survey of same-sex couple s in
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 1 Massachusetts, correct?  

 2 A. Well, the Williams Institute -- I believe, research ers

 3 from there wrote the report.  I believe it was ca rried out by

 4 the Massachusetts Department of Public Health.

 5 Q. All right.  Thank you.

 6 Now, apart from that, all of the studies that you

 7 relied on in finding that marriage had physical a nd mental

 8 health benefits, in all of those studies "marriag e" referred to

 9 legal marriage recognized by the state, correct?

10 A. Yeah.  I -- I'm just pausing because I -- I believe  that

11 in many cases they simply asked people if they we re married.

12 I'm not sure that they provided that sort of defi nition to the

13 respondents.  They simply asked them their marita l status, but

14 that would be implicit in it, yes.

15 Q. All right.  And in all the studies on which you rel ied,

16 this has always been heterosexual marriage, corre ct?

17 A. In those studies, yes.

18 Q. Thank you.

19 And with respect to the physical and mental healt h

20 outcomes that you say are associated with marriag e, you do not

21 believe there have been studies published that co mpared

22 heterosexual married couples with same-sex marrie d couples,

23 correct?

24 A. That is correct, to the best of my knowledge.

25 Q. And can you name any tangible benefits that matter that
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 1 would be available to married couples that are no t available

 2 for domestic partnership couples in California?  Tangible.

 3 MR. DETTMER:  Objection, your Honor -- I'm sorry.

 4 THE COURT:  I beg your pardon?  

 5 MR. DETTMER:  I'm sorry.  I didn't want to interrupt.

 6 I'm going to object to the extent the question ca lls

 7 for a legal conclusion.

 8 THE COURT:  Have you finished the question?

 9 MR. NIELSON:   The question is whether the witness can

10 identify any tangible benefits that would be avai lable to a

11 married couple that are not available for a domes tic

12 partnership couple in California.

13 THE COURT:  Objection overruled.

14 A. Well, I would say that I -- I'm not a legal scholar , so I

15 don't know about the law.  I am vaguely familiar with the fact

16 that there are some differences between domestic partnerships

17 and marital relationships in California.

18 I would say that in terms of tangible benefits --

19 meaning money, inheritance rights, that sort of t hing -- that

20 you don't see the difference there.  You see the difference

21 more in the intangible and symbolic meaning of be ing married

22 and the -- what may be intangible and, yet, real consequences

23 of perhaps having a more stable, long-enduring re lationship

24 that might be associated with that label of marri age.

25 Q. All right.
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 1 A. For tangible benefits, I would not be able to name them.

 2 Q. Okay.  Thank you.

 3 And you talked a little bit about hate crimes.  A re

 4 hate crimes illegal in California?

 5 A. I think crime is illegal in California.

 6 (Laughter.)  

 7 Q. Correct.  And are crimes -- and are crimes committe d on

 8 the basis of sexual orientation illegal in Califo rnia?

 9 A. Yes, they are illegal in California.  And, in fact,  they

10 still continue to occur.

11 Q. And do you believe there is a link between denying -- or

12 between defining marriage as a union of a man and  a woman in

13 hate crimes?

14 A. Well, I think that it's -- as I said earlier, when we look

15 at structural stigma related to sexual orientatio n, it provides

16 a context in which all sorts of things happen, al l sorts of

17 behaviors toward people in the stigmatized group.

18 And so I would say that a direct relationship bet ween

19 those two is not empirically established, to my k nowledge, but

20 that structural stigma, as basically creating the  atmosphere in

21 which individual enactments of stigma occur, that  there is

22 potentially a relationship there, yes.

23 MR. NIELSON:   And, your Honor, I believe I'm

24 concluded, but I just want to quickly consult, if  I may, for

25 just a moment?
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 1 THE COURT:  Very well.  I hope we get good news.

 2 (Laughter.)  

 3 (Discussion held off the record 

 4  amongst defense counsel.) 

 5 MR. NIELSON:   Your Honor, I'm happy to report that I

 6 have no further questions.

 7 THE COURT:  Very well.  Mr. Dettmer, redirect?

 8 MR. DETTMER:  Thank you, your Honor.  I will try to

 9 be brief.

10 REDIRECT EXAMINATION 

11 BY MR. DETTMER:  

12 Q. Good evening, Professor Herek.

13 (Laughter.) 

14 Q. There were a series of questions this morning about  the

15 definition of sexual orientation that researchers  such as

16 yourself might use; do you research those questio ns?

17 A. Yes.

18 Q. Now, I believe you explained that the different asp ects,

19 the three different aspects of sexual orientation  will depend

20 upon what the researcher is -- is researching, is  that correct?

21 A. Correct.  Using the appropriate operational definit ion

22 would depend on the goals of the research.

23 MR. DETTMER:  If I could ask for 17, please?  

24 (Document displayed) 

25 Q. Professor Herek, if you could turn to tab 12 in the  large
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 1 binder?  If you look at page 24?

 2 A. Which tab?

 3 Q. I'm sorry.  Tab 12.

 4 (Brief pause.) 

 5 Q. I'm sorry.  This is the large binder that Mr. Niels on

 6 showed you.

 7 A. Oh, oh.  I'm very sorry.  I was looking in the wron g

 8 thing.

 9 Q. Actually, if you want to just look at the screen, t hat

10 would be super.  I have put up the tax there as w ell.  This is

11 from page 24 of tab 12.

12 It says:

13 "So what is the correct definition of the LGB

14 population?  The answer depends on the

15 purpose of the study.  A researcher who is

16 interested in risks for HIV/Aids among men

17 who have sex with men, MSM's, might focus on

18 behavioral definitions because behavior

19 affects risk exposure regardless of personal

20 identity.

21 "A researcher who is interested in

22 developmental milestones of gay youth might

23 focus on identity definitions, because

24 development of a gay identity is a core task

25 facing the youth.
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 1 "Thus, there is not one answer to the

 2 question.  It is the researcher's

 3 intellectual responsibility to answer this

 4 question with reasoned justification.  The

 5 researcher must define the population on the

 6 basis of the study's objectives and its

 7 underlying conceptual framework."

 8 Is that consistent with your understanding of the

 9 technical definition that you've given of "sexual  orientation"?

10 A. Yes.  It's very consistent with that.

11 Q. Are there any other examples you can give of how th ose

12 three different aspects might be applied?

13 A. Yeah.  Okay.  He's got HIV and Aids in there,

14 developmental milestones.

15 Now he's was talking about, for example, if you w ant

16 to look at discrimination and its impact, you mig ht look at

17 identity definitions.  

18 At this hour of the day, I would be hard-pressed to

19 come up with very many more examples.

20 Q. Fair enough.

21 MR. DETTMER:  Now, if I could ask for demonstrative

22 18, please.

23 (Document displayed)                                     

24 BY MR. DETTMER:  

25 Q. And the question is, Professor Herek, that that -- that
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 1 definitional issue that researchers, social scien ce researchers

 2 come up with isn't limited to sexual orientation,  is it?  It

 3 also comes up in other contexts?

 4 THE COURT:  Stop there before it becomes more

 5 compound.

 6 MR. DETTMER:  I was just going to refer Professor

 7 Herek to the demonstrative, your Honor.

 8 A. Okay.  And I'm sorry, could you repeat the question ?

 9 BY MR. DETTMER:  

10 Q. Maybe I'll rephrase the question at His Honor's

11 suggestion.

12 Do social science researchers who are researching

13 issues other than sexual orientation have the sam e definitional

14 issues?  

15 A. Well, yes.  I believe I stated earlier, and I see i t here

16 in this, what I guess is a quote from the Dean an d Meyer paper.  

17 You know, when we talk about race, for example, t his

18 is something that can be difficult to define.  I mean, some

19 people -- for some people it's very clear, but fo r other people

20 they may come from a mixed racial background and it's a

21 question of which part of their family or which p art of their

22 ancestry they most identify with and label themse lves.  Their

23 skin color may not be very revealing of them belo nging to one

24 race or another.  They might -- they may develop an identity as

25 a member of one race or the other race or as a mi xed race
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 1 individual.

 2 So, no, sexual orientation is certainly not the o nly

 3 area in which things get pretty messy when we are  trying to

 4 study them.

 5 Q. Okay.  And just for the record's sake, the last par t of

 6 the quotation that I have put up from -- its tab 13, pages 134

 7 and 135.  It says:

 8 "Not surprisingly, these difficulties mirror

 9 similar problems that have been recognized

10 and examined relating to the classification

11 of people based on race and ethnicity."  

12 Is that what you are referring to, Professor Here k?

13 A. Yes.

14 Q. That same problem?

15 A. Yes.

16 Q. And, in fact, talking -- we spent a lot of time thi s

17 morning talking about labels that people apply an d whether

18 certain labels apply to different groups of sexua l minorities,

19 is that right?

20 A. Correct.

21 Q. Would the same label issue come up with respect to racial

22 or ethnic minorities?

23 A. Well, certainly.  If we just look back even in our

24 relatively brief history of just, say, the past 1 00 years, we

25 see that many different terms have been used or h ave come into
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 1 favor and gone out of favor for describing partic ular racial or

 2 ethnic groups.  So, again, there has been change and evolution

 3 in that area as well.

 4 Q. And similarly, we talked about the identity that ga y men

 5 and lesbians may have with the gay and lesbian co mmunity.  Do

 6 you remember that, that discussion this morning?

 7 A. It seems like a long time ago, yes.

 8 Q. Would those same issues of strength of identificati on with

 9 a community be present when you're talking about racial groups

10 as well?

11 A. Yes.  And, in fact, I think that some of the resear ch on

12 lesbian and gay identity has borrowed from previo us research on

13 racial and ethnic minority identities as a starti ng point, a

14 way to try to think about the phenomenon.

15 Q. Now, back to sexual orientation.

16 There was a lot of discussion this morning about the

17 circumstances in which the three different aspect s that you

18 mentioned, behavior, attraction and identity, a l ot of

19 discussion about when those three are not in -- w hen they don't

20 overlap.  Do you remember that testimony?

21 A. Yeah.  When they don't match up, yes.

22 Q. Is it your understanding or is it your opinion that  those

23 three definitions overlap for the vast majority o f people?

24 A. As I think I've said several times today, for the v ast

25 majority of people, we do see consistency across those three
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 1 different aspects of sexual orientation.

 2 Q. And how do you know that?

 3 A. Well, I will go back again to the Laumann and Gagno n

 4 study, which is a very good study.  And, again, t hey found that

 5 roughly 90 percent of their participants matched heterosexual

 6 on all three of those aspects of sexual orientati on.  And

 7 another, I believe it was roughly two percent of the sample,

 8 matched it on lesbian, gay and bisexual identity attraction and

 9 behavior.  And then the rest of the sample was wh ere there --

10 things weren't so neat and didn't all match up.

11 Q. Now, taking this out of the research context of wha t

12 research -- how researchers defined sexual orient ation, I think

13 you testified earlier that you have asked many pe ople who are

14 not social scientists what their sexual orientati on is, is that

15 correct?

16 A. Yes, in various surveys and questionnaire studies.

17 Q. Do you have any estimation of how many people you h ave

18 asked that question of, through surveys or otherw ise?

19 A. Thousands.  

20 Q. Is it your opinion that most people can answer that

21 question intelligently?

22 A. It's my opinion that most people can answer that qu estion

23 based not only on my research, but on other resea rch as well.

24 For example, in the Laumann and Gagnon study, the y

25 pointed this out as well; that most people were a ble to answer
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 1 the question.  They did have a problem.  Some peo ple didn't

 2 seem to understand the word "heterosexual," but t hey understood

 3 "straight."  

 4 So part of it is asking the question in the right  way

 5 with the correct language, but, yes, most people can answer the

 6 question.

 7 Q. Now, there were a long series of questions today ab out --

 8 well, actually, let me ask you a different questi on first.

 9 There were a series of questions about identifyin g

10 the causes of sexual orientation; do you remember  that?

11 A. Yes.

12 Q. Now, even if you don't know what causes sexual

13 orientation, does that change your opinion that s ome people are

14 straight, some people are gay, some people are le sbian?

15 A. And some people are bisexual.

16 Yes, I don't see those two as being related,

17 inherently related to each other.

18 Q. Do you find that -- do you have an opinion about wh ether

19 most people are consistent in their sexual orient ation over

20 time?

21 A. Well, again, I would go back to the Laumann and Gag non

22 study and point out that it suggests that people tend to be.  

23 And as I believe I have said, I think if you are a

24 betting person, the best bet is to -- is that a p erson, if you

25 don't know anything else about them, to assume th at they
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 1 probably will be consistent in the future provide d that, for

 2 example, they are going to actually engage in hav ing sex; that

 3 that -- having sex would be consistent with their  current

 4 identity.

 5 For some people that's not how it works, obviousl y,

 6 but I would say that the pattern is that people t end to be

 7 consistent.

 8 Q. Can you characterize the proportion of people who a re

 9 consistent in their sexual orientation?

10 A. Well, again, I go back to the Laumann and Gagnon an d say

11 that there, it's somewhere in the neighborhood of  92 percent.

12 Realizing that there have been instances in the p ast,

13 especially for lesbian, gay and bisexual people, where they may

14 have had a period in which they did engage in het erosexual

15 behavior.

16 But especially when we talk about identity and

17 attractions, I think that we see a great deal of consistency

18 there for many, many people.

19 Q. You mentioned a couple times that there is a contin uum --

20 that the concept of a continuum is a useful way t o think about

21 sexual orientation?  Why do you say that?

22 A. Well, because the concept of the continuum alerts u s to

23 the fact that we have to be careful about those c ategories;

24 that there are, in fact, these instances of indiv iduals who

25 don't fit neatly into the category of heterosexua l or gay or
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 1 lesbian.

 2 And this is where Kinsey's work was useful, I thi nk,

 3 in sensitizing us to the idea that people would h ave varying

 4 levels of sexual attraction and experience toward  men or toward

 5 women and not to simply think in black and white terms.  And I

 6 think that gets us closer to reality, so that's v ery useful.

 7 Q. Okay.  Does that concept that you have just describ ed,

 8 does it change your opinion that people do not ch oose their

 9 sexual orientation?

10 A. Well, some people in my study said that they did fe el that

11 they had some degree of choice about their sexual  orientation,

12 but they were certainly in the minority.

13 Among gay men, only -- in the national sample, on ly

14 about five percent said that they felt that they had any

15 significant degree of choice about their sexual o rientation.

16 For lesbians, it was somewhere between 10 and

17 20 percent who said they felt they had some degre e of choice.

18 And it was somewhat more for bisexuals.

19 So there are some people who say that they percei ve a

20 degree of choice about their sexual orientation, but in my

21 research the majority said they did not.

22 Q. Now, I want to ask you about some of the specific w ritings

23 that you were asked to look at earlier today.

24 A. Okay.

25 Q. Mr. Nielson referred to a number of studies authore d by
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 1 Professor Diamond.  Do you remember those studies ?

 2 A. Yes.

 3 Q. Do the portions of those studies that you read cast  any

 4 doubt on your opinion that for the vast majority of people, the

 5 three different aspects of sexual orientation -- attraction,

 6 behavior and identity -- overlap?

 7 A. Well, I believe that what Lisa Diamond did in her r esearch

 8 was she looked at -- at a sample of people who ha d a high

 9 likelihood of not necessarily overlapping over a period of

10 time.

11 And so I don't -- I don't want to in any way soun d

12 like I'm denigrating her research.  I think it's very useful,

13 but she also made it very clear in her book and i n her various

14 articles that this was not a representative sampl e; that you

15 couldn't use these data to generalize about the e ntire

16 population; but what she was trying to do was to document that

17 this plasticity does occur, especially for some w omen, and I

18 think to try to help us to better understand for those women in

19 whom this occurs exactly how it happens.

20 Q. There are also a number of studies that you looked at from

21 Professor Peplau, specifically, I think, in tab 1 4 of the large

22 binder.

23 I'm not going to ask you to look at it again,

24 although I do want to bring up one portion of tha t document.  

25 MR. DETTMER:  If I could ask 19, please?
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 1 (Document displayed)                                      

 2 BY MR. DETTMER:  

 3 Q. And let me just read this into the record.  This is  from

 4 page 333 of tab 14, which is defendants 1235.

 5 It says:

 6 "Claims about the potential erotic plasticity

 7 of women do not mean that most women will

 8 actually exhibit change over time.  At a

 9 young age, many women adopt patterns of

10 heterosexuality that are stable across their

11 lifetime.  Some women adopt enduring patterns

12 of same-sex attractions and relationships."

13 Is that consistent with your understanding of

14 Professor Peplau's theory regarding plasticity?  

15 A. Yes.

16 Q. Is it also consistent with your own understanding?

17 A. Yes.

18 Q. Now, are you familiar with a person named Daniel Ro binson,

19 a college professor?

20 A. I became familiar with his name in the course of th is

21 case, but I otherwise was not aware of him.

22 MR. DETTMER:  If I could ask for exhibit -- sorry,

23 demonstrative number 20?  

24 (Document displayed)                                     

25
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 1 BY MR. DETTMER:  

 2 Q. This is three lines from Professor Robinson's 's

 3 deposition in this case.

 4 And just so you know, Professor Robinson was an

 5 expert hired by the defendant-intervenors, the pr oponents of

 6 Proposition 8.

 7 MR. NIELSON:   Your Honor, I am going to object to

 8 that, at least to preserve our objection.  We wit hdrew him

 9 before the start of trial.

10 THE COURT:  I cannot hear you.

11 MR. NIELSON:   I am going to object to this.  We

12 withdrew Professor Robinson before the start of t rial.  So I

13 want to state my objection.

14 MR. DETTMER:  Your Honor, I believe Professor

15 Robinson lives in either England or Maryland and is, thus,

16 farther than 100 miles from the courthouse.  And I believe

17 under FRCP 32 we may use his deposition for any p urpose.

18 THE COURT:  Very well, proceed.

19 BY MR. DETTMER:  

20 Q. The testimony I'm asking you to look at, Professor Herek,

21 says -- the question is:

22 "QUESTION: Now, do you believe that sexual

23 orientation is readily subject to change?"

24 The answer from Professor Robinson is:

25 "ANSWER: No."
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 1 Is that consistent with your understanding of whe ther

 2 sexual orientation is readily subject to change?

 3 A. I would give the same response.

 4 Q. Now, there were a series of questions that you were  asked

 5 about sexual orientation change therapy or repara tive therapy;

 6 do you remember those?

 7 A. Yes.

 8 Q. And I would like to, again, put up testimony from

 9 Professor Robinson.  

10 MR. DETTMER:  This is number 21, please.

11 (Document displayed) 

12 BY MR. DETTMER:  

13 Q. And I will read it into the record.

14 "QUESTION: Were you aware at the time you

15 did your report that the APA reached that

16 conclusion?

17 "ANSWER: Yes.  In fact, I have noted often

18 the refractory nature of homosexuality to any

19 kind of therapeutic intervention and,

20 therefore, it wouldn't be at all surprising

21 that enduring changes would not be common."

22 MR. NIELSON:   Again, just a continuing objection.

23 THE COURT:  Very well.  This deposition was taken in

24 the course of the litigation.

25 MR. NIELSON:   I guess my understanding is they are
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 1 offering him as their own witness.

 2 MR. DETTMER:  No, your Honor.  We are simply reading

 3 his deposition into the record, a portion of it.

 4 BY MR. DETTMER:  

 5 Q. (As read)

 6 "QUESTION: And you have not found enduring

 7 change as a result of therapy to be common?"  

 8 Professor Robinson's response:

 9 "ANSWER: No, it's not common.  It's not

10 reported to be common."

11 Is that consistent with your understanding of the

12 state of the research on sexual orientation chang e therapy?

13 A. Yes.  It is consistent with my understanding.

14 Q. Now, you were also asked several questions about Pr ofessor

15 Spitzer's work having to do with this type of the rapy; do you

16 remember that?

17 A. Yes.

18 Q. So let me put up another excerpt from Professor Rob inson

19 deposition.

20 MR. DETTMER:  This is 22, please.

21 BY MR. DETTMER:  

22 Q. The question:

23 "QUESTION: Okay.  So when you make a

24 statement, homosexuality is no more immutable

25 than those identities one takes on in various
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 1 walks and works of life, and you don't limit

 2 that to a group where there's 93 percent of

 3 people deeply religious and 78 percent of

 4 people who are on speaking engagements often

 5 at churches, is it appropriate in your view

 6 to take a finding in that one limited type of

 7 sample and apply it generally as you do in

 8 your report?

 9 "ANSWER: If my statement about the

10 immutability of homosexuality were tied

11 exclusively to Spitzer's research or anything

12 like it, then, indeed, it would be an

13 implausible inference."

14 Do you see that?

15 A. Yes, I see that.

16 Q. Do you know what is referred in the question about the 93

17 percent of people deeply religious and 78 percent  of people who

18 are on speaking engagements, often at churches?

19 A. Well, I'm not sure that I would recall the exact

20 percentages, but I believe that those are the cha racteristics

21 of the sample that Dr. Spitzer used in his study,  whom he

22 recruited mainly through groups that are supporti ve of and

23 promoting reparative therapy.

24 And he did comment, either in the paper or in his  --

25 he wrote a later response to some of the criticis ms, or perhaps
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 1 even in the press, that he was aware of the -- th at the members

 2 of this sample, it was a very, very religious gro up of people

 3 and that they were also very strongly involved in  these

 4 organizations that promote reparative therapy.  A nd he thought

 5 that that was an important qualification on his f indings,

 6 suggesting that these same findings would not be observed,

 7 perhaps, for a group of people who didn't match h is sample in

 8 terms of their religious beliefs and their activi ties related

 9 to reparative therapy.  

10 Q. Turning to a slightly different topic, Mr. Nielson had you

11 looked at Exhibit PX-912, which is the study by J ohn Gonsiorek

12 and James Weinrich, "The Definition and Scope Of Sexual

13 Orientation."

14 And he asked you questions about a line in that s tudy

15 saying:  

16 "There is little unanimity about the use of

17 the words lesbian and gay as opposed to

18 homosexual."  

19 Do you remember that questioning?

20 A. Sort of, vaguely.

21 Q. Okay.  If I could ask for 23, please?

22 (Document displayed)                                      

23 Q. This is another excerpt from that same document.  I t says:

24 "We suggested the term sexual preference is

25 misleading, as it assumes conscious or
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 1 deliberate choice and may trivialize the

 2 depth of the psychological processes

 3 involved.  We recommend the term sexual

 4 orientation because most of research findings

 5 indicate that homosexual feelings are a basic

 6 part of an individual's psyche and are

 7 established much earlier than conscious

 8 choice would indicate."

 9 Do you agree with that?

10 A. Yes.  Yes, I do.

11 Q. Now, you may recall that some of the deposition tes timony

12 from two of the plaintiffs in this case was read to you.  Do

13 you remember that?

14 A. Yes.

15 MR. DETTMER:  I want to put up 30, please.

16 (Document displayed)                                     

17 BY MR. DETTMER:  

18 Q. And this is trial testimony from our plaintiff, Kri s

19 Perry, in this case.  She says in this trial -- s he was asked:

20 "QUESTION: And tell my what that means in

21 your own words.  What does it mean to be a

22 lesbian?"  

23 The answer that Ms. Perry gave was:

24 "ANSWER: Well, for me, what it means is, I

25 have always felt strong attraction and
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 1 interest in women and formed really close

 2 relationships with women, and I have only

 3 ever fallen in love with women.  And the

 4 happiest I feel is in my relationship with

 5 Sandy, and -- because I'm in love with her."

 6 Is that testimony consistent with your understand ing

 7 of what it means to be a lesbian?

 8 A. Well, it seems to have all of those elements of att raction

 9 and desire, as well as, apparently, behavior and the

10 relationship and the self-labeling.

11 So, yes, I would say that this is consistent with

12 what I was saying about what constitutes sexual o rientation in

13 general and in this case lesbianism.

14 Q. And I'm going to put up some more of Ms. Perry's tr ial

15 testimony.

16 MR. DETTMER:  31, please.

17 (Document displayed) 

18 BY MR. DETTMER:  

19 Q. She was asked in this trial:

20 "QUESTION: Do you feel that in the past you

21 could have developed that same kind of bond

22 with a man?"

23 Ms. Perry's answer was:

24 "ANSWER: I was unable to do that.  I, as I

25 said, grew up in Bakersfield, California and
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 1 it was in the 70's and 80's.  And all of my

 2 friends, as we were getting older and they

 3 were beginning to date, became more and more

 4 interested in boys.  And I recognized that

 5 that was something that would have -- would

 6 have been the best thing for me to do if I

 7 could.  And I did data few boys because it

 8 was -- it did make life easier, you know.

 9 Then I would have a date to go to the prom,

10 too, or I could go to a party, too.  But as I

11 got a little bit older, it became clear to me

12 that I didn't feel the same way my friends

13 did about boys and that there was something

14 different about me."

15 Is that consistent with your understanding of the

16 coming-out process?

17 A. Yeah.  And I think it's consistent with some of wha t I

18 said earlier about the idea that many lesbians an d gay men at

19 some point this their lives, especially during ad olescence or

20 young adulthood, often will try to have a relatio nship with

21 someone who's of the other sex, and that this may  include

22 sexual contact as well.

23 But I think that what this quote suggests is that  she

24 may have tried to do that, but it just didn't wor k for her and

25 she recognized that her attractions were to women .
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 1 Q. I have one more excerpt from Ms. Perry's testimony in this

 2 trial.

 3 MR. DETTMER:  32, please.

 4 (Document displayed)                                     

 5 BY MR. DETTMER:  

 6 Q. Ms. Perry was asked:

 7 "QUESTION: Do you feel that you were born

 8 with those feelings, with that kind of sexual

 9 orientation."  

10 Her answer was:

11 "ANSWER: Yes, I do.

12 "QUESTION: Do you feel it could change in

13 the future?  Do you have a sense that it

14 might somehow change?"

15 Her answer was:

16 "ANSWER: I'm 45 years old.  I don't think

17 so."

18 Is that testimony consistent with your understand ing

19 of the -- of the constancy of sexual orientation?

20 A. Yeah, with -- in terms of the constancy.  I would s ay

21 that, you know, the question about whether one is  born with

22 feelings, this is something we don't know.  One c an have that

23 subjective sense.

24 This doesn't address the question of, really, wha t

25 are the origins of sexual orientation, but the id ea of
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 1 believing that this is a constant in one's life.

 2 And I think it's reasonable to expect that by the  age

 3 of 45, when one is in a committed relationship, o ne probably

 4 does have a pretty good sense of the constancy of  where their

 5 life is likely to go in the future.

 6 Q. Just a couple more questions.  And this goes to def ining

 7 gay men and lesbians.

 8 If two women want to marry each other, is it a

 9 reasonable assumption that they are lesbians?

10 A. I think it's a reasonable assumption, yes.

11 Q. And if two men want to marry each other, is it a

12 reasonable assumption that they are gay?

13 A. Yes.

14 MR. DETTMER:  I have no more questions, your Honor?

15 THE COURT:  Very well.  Thank you.

16 And thank you, Professor Herek.  I think you of w in

17 the long distance award.

18 (Laughter.) 

19 (Witness excused.) 

20 THE COURT:  Very well.  With respect to the Robinson

21 deposition, Mr. Nielson, you can, of course, offe r excerpts

22 under 32(a)(6), if you wish to do so.  You can ge t those in on

23 Monday.  That would be fine.

24 And, let's see.  Mr. Boutrous, you said you had a bout

25 90 minutes.
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 1 MR. BOUTROUS:  Yes, your Honor.

 2 THE COURT:  I gather that you're prepared to do that

 3 on Monday morning?

 4 MR. BOUTROUS:  We'll be prepared first thing Monday

 5 morning, your Honor.

 6 THE COURT:  That means -- and then with the exception

 7 of, perhaps, organizing exhibits and so forth, th e plaintiffs

 8 will rest.

 9 MR. BOUTROUS:  Exactly.

10 THE COURT:  All right.  Then who is the first witness

11 we are going to hear on the other side?

12 MR. COOPER:  Your Honor, we are not sure who will be

13 first, but it will either be Dr. Ken Miller or Mr . David

14 Blankenhorn.

15 THE COURT:  Very well.  And it might be helpful if

16 you could give the other side an idea.  Usually t hat's -- are

17 they both going to testify on Monday, and we will  get all their

18 testimony completed.

19 MR. COOPER:  We will identify 48 fours beforehand

20 which one it will be.  We honestly just haven't d ecided yet,

21 but we will do so tomorrow morning.

22 THE COURT:  Have a nice weekend, I guess is the

23 comment.

24 (Laughter.) 

25 THE COURT:  Mr. Boies, you are gesturing.
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 1 MR. BOIES:   I was just trying to count when 48 hours

 2 was, your Honor.

 3 I actually thought that the agreement was that fo r

 4 the first witnesses we would have more time, whic h is what we

 5 gave them.  So I thought actually we were going t o get more

 6 than 48 hours notice of their first witness, but it will be

 7 what it will be.

 8 THE COURT:  Do I understand you are planning

 9 presently only on two witnesses?

10 MR. COOPER:  Two witnesses, your Honor, two expert

11 witnesses.

12 We may well call another witness primarily for th e

13 purpose of authenticating documents.

14 THE COURT:  Okay.  Is that one of the proponents?

15 MR. COOPER:  No, not one of the proponents.

16 THE COURT:  Well, I guess on the plaintiffs' team you

17 better be ready for both of those witnesses; Youn g and -- no,

18 not Young.  Miller and --

19 MR. COOPER:  And Mr. Blankenhorn.  

20 THE COURT:  Blankenhorn, yes.

21 MR. COOPER:  As I say, I think we will resolve that

22 this evening and let our friends for the plaintif fs know

23 tomorrow morning.

24 THE COURT:  All right.  Well, have a pleasant weekend

25 everybody.
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 1 Anything further?

 2 (No response.) 

 3 THE COURT:  All right.  Good.

 4 (Whereupon at 4:53 p.m. further proceedings 

 5  in the above-entitled cause was adjourned 

 6  until Monday, January 25, 2010 at 8:30 a.m.) 

 7 -  -  -  - 

 8

 9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25



  2328

 1                           I N D E X  
 

 2 PLAINTIFFS' WITNESSES                             PAGE    VOL.  
 

 3 HEREK, GREGORY M.  
(SWORN) 2017 9  

 4 Direct Examination by Mr. Dettmer 2017 9  
Cross Examination by Mr. Nielson 2059 9  

 5 Cross Examination Resumed by Mr. Nielson 2172 9  
Redirect Examination by Mr. Dettmer 2303 9  

 6  

 7

 8

 9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25



  2329

 1 EXHIBIT INDEX  

 2 PLAINTIFFS' EXHIBITS                IDEN    VOL.    EVID    VOL.    
 

 3 764 2024 9  
884 2024 9  

 4 885 2024 9  
886 2024 9  

 5 887 2024 9  
888 2024 9  

 6 889 2024 9  
894 2024 9  

 7 898 2024 9  
901 2024 9  

 8 902 2024 9  
903 2024 9  

 9 906 2024 9  
907 2024 9  

10 911 2024 9  
912 2024 9  

11 915 2024 9  
916 2024 9  

12 917 2024 9  
918 2024 9  

13 919 2024 9  
920 2024 9  

14 924 2024 9  
925 2024 9  

15 928 2024 9  
929 2024 9  

16 930 2024 9  
931 2024 9  

17 932 2024 9  
933 2024 9  

18 936 2024 9  
940 2024 9  

19 945 2024 9  
946 2024 9  

20 947 2024 9  
949 2024 9  

21 953 2024 9  
954 2024 9  

22 956 2024 9  
957 2024 9  

23 958 2024 9  

24 (EXHIBITS CONTINUED ON NEXT PAGE)

25



  2330

 1 EXHIBIT INDEX (CONTINUED):  

 2 PLAINTIFFS' EXHIBITS                IDEN    VOL.    EVID    VOL.    

 3 959 2024 9  
963 2024 9  

 4 970 2024 9  
971 2024 9  

 5 1503 2257 9  
2265 2024 9  

 6 2326 2021 9  
2326 2024 9  

 7 2338 2024 9  
2350 2024 9  

 8 2542 2014 9  
2543 2014 9  

 9 2563 2024 9  
2564 2024 9  

10 2565 2024 9  
2567 2024 9  

11  
 

12 DEFENDANTS' EXHIBITS                IDEN    VOL.    EVID    VOL.    

13 626 2249 9  
642 2299 9  

14 658 2207 9  
666 2251 9  

15 856 2246 9  
935 2188 9  

16 950, Pages 4-7 2105 9  
950, Pages 29-30 2105 9  

17 950, Pages, 46-47 2105 9  
1229 2231 9  

18 1235 2128 9  
1235 2133 9  

19 1237 2293 9  
1239 2138 9  

20 1254 2295 9  
1265 2169 9  

21 1266 2181 9  
1268 2198 9  

22 1270 2235 9  
1272 2163 9  

23 1278 2297 9  
2292 2227 9  

24 2654, Pages 20-23 2090 9  
2682 2186 9  

25  



 1  

 2  

 3 CERTIFICATE OF REPORTERS 

 4          We, KATHERINE POWELL SULLIVAN and DEBRA L. PAS, 

 5 Official Reporters for the United States Court, N orthern 

 6 District of California, hereby certify that the f oregoing 

 7 proceedings in C 09-2292 VRW , Kristin M. Perry, et al. vs. 

 8 Arnold Schwarzenegger, in his official capacity as Governor of 

 9 California , et al ., were reported by us, certified shorthand 

10 reporters, and were thereafter transcribed under our direction 

11 into typewriting; that the foregoing is a full, c omplete and 

12 true record of said proceedings at the time of fi ling.   

13

14         /s/ Katherine Powell Sullivan        

15
Katherine Powell Sullivan, CSR #5812, RPR, CRR 

16  U.S. Court Reporter 

17  

18  

19         /s/ Debra L. Pas                     

20 Debra L. Pas, CSR #11916, RMR CRR 
U.S. Court Reporter 

21  

22  Friday, January 22, 2010    

23  

24

25


