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 1  P R O C E E D I N G S  

 2 JANUARY 27, 2010                 8:33 a.m.  

 3  

 4 THE COURT:  Very well, good morning, counsel.

 5 (Counsel greet the Court.) 

 6 THE COURT:  Good morning, Mr. Blankenhorn.

 7 THE WITNESS:  Good morning, sir.

 8 THE COURT:  Now, you understand that you're still

 9 under oath?

10 THE WITNESS:  Yes, sir.

11 THE COURT:  The oath that you took yesterday

12 applies to this testimony as well; is that clear?

13 THE WITNESS:  Yes, sir.  

14 THE COURT:  Proceed, Mr. Boies.

15 MR. BOIES:   Thank you, your Honor.

16 We have a binder to hand out.

17 (Whereupon, binders were tendered 

18  to the Court and the witness.) 

19 DAVID BLANKENHORN,  

20 called as a witness for the Defendants herein, ha ving been 

21 previously sworn, resumed the stand and testified  further as 

22 follows:   

23 CROSS-EXAMINATION RESUMED 

24 BY MR. BOIES 

25 Q. Good morning, Mr. Blankenhorn.
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 1 A. Good morning, sir.

 2 Q. I'm going to try this morning to start with some th ings

 3 that perhaps we can agree on.

 4 You agree that marriage is an important public

 5 good, as you use that term, correct?

 6 A. Yes, sir.

 7 Q. And could you explain for the record what you mean by a

 8 "public good"?

 9 A. I mean that it serves important public purposes, an d

10 marriage makes a distinctive contribution to soci ety.

11 Q. And you believe that marriage is something that ben efits

12 both the participants in the marriage, the couple  that are

13 married, as well as any children that the couple may raise,

14 correct?

15 A. Yes, sir.

16 Q. And you believe that legalizing gay and lesbian mar riage

17 would benefit gay and lesbian couples as well as any children

18 they raise, correct?

19 A. I believe it would be likely to do so.

20 Q. Well, you believe it would be almost certain to do so,

21 correct, sir?

22 A. I do believe it is almost certainly true that gay a nd

23 lesbian couples and their children would benefit by having

24 gay marriage.

25 Q. Now, you have said that, "If adopting same-sex marr iage"
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 1 -- and I'm going to refer here to your book The Future of

 2 Marriage.  And you have got that at tab 13 of the binder th at

 3 I handed out, and I'm going to be looking at page  20.

 4 You can read along with me, if you would like.  T ab

 5 13 of the binder, page 20.

 6 A. Yes, sir.

 7 Q. And at the top of the page you write:

 8 "If adopting same-sex marriage was likely

 9 to be part of a larger societal shift leading

10 to better marriages, less divorce and less

11 unwed childbearing or, more modestly, if it

12 seemed likely that adopting same-sex marriage

13 would not significantly undermine efforts to

14 renew our wider marriage culture, I am

15 confident that most marriage advocates would

16 favor its adoption.  I know I would.  But if

17 adopting same-sex marriage is likely to

18 impede that larger goal, I would be against

19 it."  

20 And that's what you believe, correct, sir?

21 A. Yes, sir.

22 Q. And in saying that if adopting same-sex marriage wo uld

23 impede that goal, you would be against it, what y ou are

24 saying is that you believe that the rights of gay s and

25 lesbians should take second place to the needs of  an existing
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 1 social institution, correct?

 2 A. Well, maybe you could point me to the sentence.

 3 Q. Sure.  It's actually the very next sentence.  You s ay:  

 4 "Those who disagree with me can charge

 5 that I am proposing a moral metric in which,

 6 regardless of the ultimate policy decision on

 7 same-sex marriage, the rights of gays and

 8 lesbians take second place to the needs of an

 9 existing social institution."  

10 Do you see that?

11 A. Yes, sir.

12 Q. And you say that the charge would be accurate, corr ect?

13 A. Yes, sir.  

14 Q. And is it fair --

15 A. I was trying to say that from the point -- the answ er to

16 your question is yes.  I just only might point ou t that I did

17 say that -- I was saying I understood and accepte d the

18 validity of the argument of those who disagreed w ith me.

19 Q. Yes, I appreciate that, sir.

20 Is it fair to summarize, to say that your choice

21 would be to choose marriage as a public good over  the rights

22 and needs of gay and lesbian adults and those sam e-sex

23 couples who are raising children?

24 A. Well, again, I would like you -- I'm not trying to be

25 difficult, but I would just like to see the sente nce that you
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 1 are referring to.

 2 Q. Sure.  The very bottom of the page, the last senten ce.

 3 You write:

 4 "To the degree that I must choose, with

 5 some anguish I will choose children's

 6 collective rights and needs.  I will choose

 7 marriage as a public good over the rights and

 8 needs of gay and lesbian adults and those

 9 same-sex couples who are raising children."

10 Do you see that?

11 A. Yes, sir.

12 Mr. Boies, the whole purpose of my book was to

13 argue --

14 Q. I'm really not asking for the whole purpose of your

15 book, and --

16 A. I would just like to say that the sentences you're --

17 it's an important point.

18 The sentences that you are citing are an argument

19 about what I call goods in conflict.  I'm one of those

20 persons who do not believe that this issue is a c ase of good

21 versus bad.  I believe and have gone to great len gths to say

22 that I believe that there are valid arguments on both sides

23 of the issue, and my book is an attempt to explor e that.

24 And these sentences you are selecting are example s

25 of me exploring that, what I'm calling goods in c onflict.
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 1 Q. And I thought you --

 2 A. It just helps to know what I'm trying to argue here .

 3 Q.  And I thought you would be agreeable to what I'm

 4 pointing out to you.  I just -- 

 5 A. I am agreeable.  I'm just providing a context so th at

 6 people can understand, and you can understand, wh y these

 7 sentences are stated as they are.

 8 THE COURT:  All right.  Let's have a question and

 9 an answer.

10 BY MR. BOIES 

11 Q. In fact, in your book, The Future of Marriage, you list

12 approximately 20 possible benefits of allowing ga y and

13 lesbian marriage, correct?

14 A. Yes, sir.  Those benefits that I listed in the book  were

15 a result of a collaborative discussion that I led  and they

16 involved advocates of both sides of the position.   And we

17 tried to come up with -- over time we tried to co me up with a

18 list of the likely or possible benefits of gay ma rriage, the

19 likely or possible disadvantages.  And so I enume rated those

20 in that chapter of my book.

21 Q. Okay.  Now, if you turn to page 203 of your book, a gain

22 behind tab 13, it is the page with the heading "G oods In

23 Conflict," and then the subheading "Positive Cons equences."

24 A. Yes, sir.

25 Q. Now, what I'm going to do is I'm going to ask you j ust
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 1 which of these you agree with, if any, because as  I

 2 understand it, this was sort of a group thought e xperiment

 3 that was going on.

 4 A. Yes, sir.

 5 Q. And you put down on a white board a lot of ideas th at

 6 people had, both for and against gay marriage, co rrect?

 7 A. Yes, sir.

 8 Q. Okay.  And you did not necessarily agree with any

 9 particular idea; you just wrote it down if it was  brought up

10 by somebody, correct?

11 A. Well, there was a process, but the substance of wha t

12 you're saying is correct.

13 Q. Okay.  So what I want to know -- because you are th e

14 witness here, I want to know which, if any, of th ese positive

15 consequences of gay and lesbian marriage you agre e with?

16 A. Yes, sir.  And I only wish to say that with each of  them

17 the issue that we discussed was likely; not defin ite, but

18 likely.

19 Q. Likely?

20 A. Yes, sir.

21 Q. So --

22 A. Because these are all speculative in the sense that  they

23 are an attempt to predict something that will hap pen in the

24 future.

25 It's an important point.  And so the issue is
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 1 likely --

 2 Q. Mr. Blankenhorn.  Mr. Blankenhorn, you may have

 3 important points to make.

 4 A. I think I do actually.

 5 Q. I know you do.  I know you do.  But this is not a

 6 debate.

 7 A. No, sir.  I'm trying to have you understand --

 8 Q. I'm trying to ask you a question.

 9 A. -- the nature of what I wrote in the book.

10 Q. I'm trying to ask you a question, sir.

11 A. I'm doing my very best to answer your question.

12 THE COURT:  All right.  Let's not interrupt one

13 another.

14 MR. BOIES:   Your Honor, could I ask that the

15 witness be instructed to listen to the question, answer my

16 question and not make a statement that is not res ponsive to

17 the question, even if he believes it's important.

18 THE WITNESS:  I don't need such instruction.

19 That's what -- my intention is to do exactly that .

20 THE COURT:  Mr. Blankenhorn, one of the

21 instructions that the Court gives to the jury whe n an expert

22 witness testifies is to consider the witness's ba ckground,

23 training and experience; the testimony that the w itness

24 gives; the reasons that the witness gives for the  opinions

25 that he expresses; and all of the other evidence in the case.
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 1 And all of that other evidence, of course, includ es

 2 the demeanor of the witnesses.  And the demeanor of the

 3 witnesses is sometimes gauged, importantly, by th e

 4 responsiveness of the witness to the questions th at he's

 5 asked.

 6 So with that in mind, because I'm sure you would

 7 not want your demeanor on the stand to be a negat ive factor

 8 in your testimony, I would urge you to pay close attention to

 9 Mr. Boies's questions and to answer them directly ,

10 succinctly.  Then to the extent additional elabor ation should

11 be brought out, your very able counsel, I'm sure,  Mr. Cooper,

12 will be able to do that.

13 So bear that in mind.

14 THE WITNESS:  Yes, sir, I will.

15 THE COURT:  All right.  Fine.

16 BY MR. BOIES 

17 Q. So, Mr. Blankenhorn, could you just go down this li st of

18 possible positive consequences and tell me which,  if any, you

19 personally agree with?  

20 And just tell me by number, because these are all

21 numbered, and I think it will go faster if you si mply tell me

22 which of the numbers here, if any, you personally  agree with.

23 A. You want me to read each one silently to myself and  then

24 tell you "One, yes."  Is that what you want me to  do?

25 Q. What I -- read it silently to yourself and then jus t
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 1 tell me which of these you agree with.  Give me t he numbers

 2 of the items that you agree with.

 3 A. For each of the 23?

 4 Q. Yes.

 5 (Brief pause.) 

 6 A. Number one, yes.

 7 Number two, yes.

 8 Number three, yes.

 9 Number four, yes.

10 Number five, yes.

11 Number six, yes.

12 Number seven, yes.

13 Number eight, no.

14 Number nine, no.

15 Number 10, yes.

16 Number 11, yes.

17 Number 12, I don't know.

18 Number 13, no.

19 Number 14, no.

20 Number 15, yes.

21 Number 16, I don't know.

22 Number 17, no.

23 Number 18, yes.

24 Number 19, yes.

25 Number 20, I don't know.
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 1 Number 21, I don't know.

 2 Number 22, yes.

 3 Number 23, I don't know.

 4 Q. Okay.  Thank you.

 5 Now, I would like to publish this list and go

 6 through it, and both identify those that you agre e with and

 7 then ask you some questions about some of the one s that you

 8 said you disagreed with.

 9 MR. BOIES:   Can I publish this up on the board?

10 (Document displayed) 

11 MR. BOIES:   Can you make it a little more readable

12 by making some of the ones we are going to deal w ith first

13 larger?

14 BY MR. BOIES 

15 Q. The first point that you agreed with was that:  

16 "Same-sex marriage would meet the stated

17 needs and desires of lesbian and gay couples

18 who want to marry.  In so doing, it would

19 improve the happiness and well-being of gay

20 and lesbian individuals, couples and family

21 members."

22 A. I said "many," "many gay and lesbian individuals,

23 couples and family members."

24 Q. I misread that.  Let me just read it to be clear:  

25 "Same-sex marriage would meet the stated
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 1 needs and desires of lesbian and gay couples

 2 who want to marry.  In so doing, it would

 3 improve the happiness and well-being of many

 4 gay and lesbian individuals, couples, and

 5 family members."

 6 The second positive consequence that you agreed

 7 with was:

 8 "Gay marriage would extend a wide range

 9 of the natural and practical benefits of

10 marriage to many lesbian and gay couples and

11 their children."

12 The third positive consequence that you agreed wi th

13 was:  

14 "Extending the right to marry to same-sex

15 couples would probably mean that a higher

16 proportion of gays and lesbians would choose

17 to enter into committed relationships."

18 The fourth positive consequence that you agreed

19 with was that:

20 "Same-sex marriage would likely

21 contribute to more stability and to

22 longer-lasting relationships for committed

23 same-sex couples."

24 The fifth positive consequence that you agreed wi th

25 was that:
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 1 "Same-sex marriage might lead to less

 2 sexual promiscuity among lesbians and

 3 (perhaps especially) gay men."

 4 The sixth positive consequence that you agreed wi th

 5 was that:  

 6 "Same-sex marriage would signify greater

 7 social acceptance of homosexual love and the

 8 worth and validity of same-sex intimate

 9 relationships."

10 The seventh positive consequence which you agreed

11 with was that:

12 "Gay marriage would be a victory for the

13 worthy ideas of tolerance and inclusion.  It

14 would likely decrease the number of those in

15 society who tend to be viewed warily as

16 "other" and increase the number who are

17 accepted as part of "us."  In that respect,

18 gay marriage would be a victory for, and

19 another key expansion of, the American idea."

20 And I have read those correctly, have I not, sir?

21 A. Yes, sir.

22 Q. And then items eight and nine you disagreed with,

23 correct?

24 A. Yes, sir.

25 Q. And then item 10 you agreed to, and that reads:
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 1 "Gay marriage might contribute over time

 2 to a decline in anti-gay prejudice as well

 3 as, more specifically, a reduction in

 4 anti-gay hate crimes."

 5 And the 11th positive consequence and, again, one

 6 that you agreed with, was that -- number 11 reads :

 7 "Because marriage is a wealth-creating

 8 institution, extending marriage rights to

 9 same-sex couples would probably increase

10 wealth accumulation and lead to higher

11 standards for" --

12 A. "Living standards."

13 Q. (As read)

14 "...higher living standards for these

15 couples, as well as help reduce welfare costs

16 (by promoting family economic self

17 sufficiency) and decrease economic

18 inequality."

19 And did I read those correctly with your help?

20 A. Yes, sir.

21 Q. Number 12 you said you didn't know.

22 Numbers 13 and 14 you disagreed with, correct?

23 A. Yes, sir.

24 Q. Number 15, which you agreed with, reads:

25 "Extending marriage rights to same-sex
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 1 couples would probably reduce the proportion

 2 of homosexuals who marry persons of the

 3 opposite sex and, thus, would likely reduce

 4 instances of marital unhappiness and

 5 divorce."

 6 And did I read that correctly?

 7 A. Yes, sir.

 8 Q. And number 16, which you said you didn't know, and

 9 number 17, which you disagreed with, correct?

10 A. Yes, sir.

11 Q. And then number 18, which you agreed with reads:

12 "By increasing the number of married

13 couples who might be interested in adoption

14 and foster care, same-sex marriage might well

15 lead to fewer children growing up in state

16 institutions and more growing up in loving

17 adoptive and foster families."

18 And number 19, which you also agreed with reads:

19 "Adopting same-sex marriage would likely

20 be accompanied by a wide-ranging and

21 potentially valuable national discussion of

22 marriage's benefits, status and future."

23 And did I read those items correctly?

24 A. Yes, sir.

25 Q. And am I correct that items 20 and 21 you don't kno w
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 1 whether you agree with or not?

 2 A. Yes, sir.

 3 Q. And then number 22 is one that you do agree with, w hich

 4 is that:  

 5 "Gay marriage would probably expand the

 6 possibility and likelihood of new scholarly

 7 research on a variety of topics related to

 8 marriage and parenting."  

 9 Correct?

10 A. I'm absolutely certain of that one.

11 Q. And then number 23, you don't know, correct?

12 A. Correct.

13 Q. Now, I would like to ask you to go back to number 1 4,

14 which you said you disagreed with, and I want to ask you

15 about certain parts of that and see whether there  is any part

16 of that that you agree with.

17 There is a reference here to "marriage lite

18 schemes," such as civil unions and domestic partn erships; do

19 you see that?

20 A. Yes, sir.

21 Q. And there is a statement here that:  

22 "Those marriage lite schemes can

23 harmfully blur distinctions between marriage

24 and non-marriage."

25 Do you see that?
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 1 A. Yes, sir.

 2 Q. Do you believe that that part of the statement is t rue?

 3 (Brief pause.) 

 4 A. The part that you have read so far?

 5 Q. Yes, just this part.

 6 A. No, sir.  I do not believe that -- I do not believe  that

 7 it's true.

 8 Q. Okay.

 9 A. Saying, again, that this is what's likely.

10 Q. Yes, I know.  I understand, and that's what I'm say ing.  

11 My question was whether you believed it was likel y

12 that marriage lite schemes that you refer to here , or what is

13 written here as marriage lite schemes, such as ci vil unions

14 and domestic partnerships, whether it's likely th at those can

15 harmfully blur the distinctions between marriage and

16 non-marriage?

17 A. Well, now, you have just read one part of it, becau se I

18 do believe that it is a -- it is a concern of min e that -- it

19 is one concern that needs to be taken into accoun t; that

20 domestic partnership and civil unions, because th ey are in

21 some respects comparable to marriage, it is a con cern that

22 they could blur this distinction.  It is a concer n.

23 I was basing my thought on the fact that you had

24 read me a much longer portion of it.

25 Q. Let me see if I understand what you are saying.
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 1 You are saying that marriage lite schemes, such a s

 2 civil unions and domestic partnerships, are a con cern to you

 3 because those schemes might well or could harmful ly blur the

 4 distinctions between marriage and non-marriage; i s that what

 5 you are saying?

 6 A. Yes, sir.  

 7 Q. Okay.  Now, I would like to ask you to turn to the

 8 document that is in the pocket of the -- beginnin g pocket of

 9 your binder, right at the very beginning.  It is Plaintiffs'

10 Exhibit 2332-A.

11 A. I'm sorry.  I'm -- I'm having a hard time.

12 MR. BOIES:   May I approach, your Honor?

13 THE COURT:  Yes, you may.

14  (Whereupon, document was tendered  

15   to the witness.) 

16 BY MR. BOIES 

17 Q. This is a copy of the "Index of Materials," the lis t of

18 materials that in your expert report you said tha t you had

19 considered and relied on.

20 Do you recognize it as such?

21 A. It's titled "Index of Materials Considered."

22 Q. And did you understand that as part of your expert

23 report, you were supposed to list the materials t hat you

24 considered and relied on in preparing your expert  report; do

25 you understand that?
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 1 A. No, sir.  As I explained yesterday, we had a --

 2 Q. You don't have to explain it.

 3 A. -- we had a back-and-forth about this.

 4 Q. You don't have to explain it.

 5 A. It's just that you asked me the question.

 6 Q. I understand.

 7 THE COURT:  Perhaps if you showed the witness the

 8 expert report, it might be of some help.

 9 BY MR. BOIES 

10 Q. The expert report is in the witness binder that you  have

11 that Mr. Cooper gave you.

12 THE COURT:  PX-743, I believe.

13 BY MR. BOIES 

14 Q. And do you see that what we have marked as Plaintif fs'

15 Exhibit 2332-A is a copy of what you attached to your expert

16 report?

17 A. Yes, sir.  That's -- yes, sir.

18 Q. Okay.  Now, I would like you to go down this list - -

19 this is a list of materials -- and I would like y ou to tell

20 me which of these materials, it is your testimony , assert

21 that permitting gay marriage will adversely affec t

22 heterosexual marriage?  

23 A. I will be happy to do my best.  I don't think I can  give

24 you a precise answer because I don't have the abi lity now to,

25 you know, reread each of these documents, but I w ill do my
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 1 best to give you a judgment, if that's what you w ant me to

 2 do.

 3 Q. Yes.  It's your best testimony and, obviously, peop le

 4 can later go look it up.

 5 A. Could you say, again, what it is you are asking me if

 6 these materials contain?  

 7 Q. Whether the materials contain a statement that -- o r an

 8 assertion that permitting gay and lesbian marriag e will

 9 adversely affect heterosexual marriage.

10 (Brief pause.) 

11 Q. And, again, perhaps the easiest way is for you simp ly to

12 tell me the numbers that relate to materials that  you believe

13 fit what I'm asking.

14 (Brief pause.) 

15 A. Well, with the provisos that I can't speak with

16 absolutely confidence about this, and with the pr oviso that

17 the overwhelming majority of these materials were  actually

18 written before the gay marriage debate even came up on the

19 national stage and were cited not about the subje ct you are

20 asking me about, I will answer your question by s aying, 2, 3,

21 10, 13, 24, 27, and that's all.

22 Q. All right.  Let me go through each of those.

23 Let me begin with certain declarations that you

24 have identified.

25 Number 10 is a declaration of Allan C. Carlson,



BLANKENHORN - CROSS EXAMINATION / BOIES   2858

 1 correct?

 2 A. Yes.

 3 Q. Who is Allan C. Carlson?

 4 A. Well, he's a writer and researcher and he has writt en

 5 some books on marriage and he -- I don't know.  I  think the

 6 group he heads is a private conservative think ta nk in

 7 Illinois.  I think it's called the Howard Center.   He is --

 8 his doctorate is in history.

 9 Q. So he is not an anthropologist, or a psychologist, or a

10 sociologist; is that correct, sir?

11 A. No, sir.  He's a historian.

12 Q. And then the other declaration that you identified was

13 the declaration of Maggie Gallagher, correct; num ber 24?

14 A. Well, that was one of them, yes, sir.

15 Q. And who is Maggie Gallagher?

16 A. She is one of the leading opponents of gay marriage  in

17 the public debate today.  She is a writer and, I guess you

18 might say an organizer, writer and organizer, who se principal

19 focus has been marriage and whose principal focus  in the past

20 four or five years has been to lead a campaign an d to make

21 public arguments in opposition to gay marriage.

22 Q. Do you consider her a scholar, as you have used tho se

23 words?

24 A. I do, yes.  As I am using the term, I believe that she

25 is a serious -- an intellectually serious person,  yes.
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 1 Q. And an intellectually serious person is what you ha ve

 2 meant when you have referred to scholars in your testimony?

 3 A. No.  If you want to quarrel over the terms --

 4 Q. I'm not quarreling.  I'm just asking what you meant .

 5 A. So what's your question?

 6 Q. You have used a number of times in your testimony, both

 7 your direct testimony and occasionally your cross , the term

 8 "scholar" to refer to people that you have relied  on; do you

 9 recall that?

10 A. Yes.  I do not -- I did not mean -- if you think I mean

11 that I believe that the definition of scholar is someone who

12 is intellectually serious, then I misspoke.  So w e can --

13 Q. And when you use the term "scholar," what are you

14 referring to?  

15 A. Well, let's see.  I hadn't thought recently to try to

16 form a kind of dictionary definition, but I guess  my

17 understanding of a scholar would be someone who i s able and

18 equipped to engage seriously with intellectual co mpetence

19 with one or more bodies of evidence and to make r igorous

20 analyses and arguments about one or more bodies o f evidence.

21 And I believe that the ideals of good scholarship

22 are to be -- to have integrity; that is, to try t o seek the

23 truth of the matter.

24 Q. And do you believe that one of the attributes of go od

25 scholarship is objectivity?
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 1 A. Objectivity in the sense of trying to see things wh ole

 2 and trying to understand and engage seriously wit h opposing

 3 points of view and treat those opposing points of  view

 4 respectfully.  In that sense yes, there is an ide al in

 5 scholarship that would be -- that you might call those

 6 cluster of terms or that -- those aspirations, yo u might call

 7 those objectivity, yes.

 8 See, Maggie Gallagher has a dual role.  She is a

 9 journalist and writer, but she is also an activis t and

10 partisan in this public debate.  I have tried to make that

11 clear.

12 Q. Has she published any peer-reviewed articles?

13 A. Yes.

14 Q. Which ones?

15 A. Well, I don't have her C.V. in front of me right no w,

16 Mr. Boies.  I mean, I happen to know that she has  published

17 several articles in peer-reviewed law journals, b ut I'm not

18 able to recall the specifics of her 20-year publi cation

19 history right now.

20 Q. Can you recall any peer-reviewed article by Maggie

21 Gallagher that you have relied on?

22 A. That I have relied on?

23 Q. Yes.

24 A. Well, I have read a number of them over the years.  I

25 mean, if that's what you mean, I have read them.  And they
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 1 have helped, along with thousands of other articl es and

 2 books, to shape my over all views on things.

 3 Q. What was the most recent peer-reviewed article by M aggie

 4 Gallagher that you have relied on; that you think  is reliable

 5 as objective scholarship with integrity?  

 6 A. You are putting words in my mouth.

 7 Q. Well, let me not put words in your mouth.  Let me s imply

 8 ask a question.

 9 Has Maggie Gallagher written any peer-reviewed

10 article that you believe is characterized by the ideals of

11 integrity and objectivity that you have described  that you

12 have relied on?

13 A. That I have relied on for my testimony here today?

14 Q. Let's answer that question first.  That wasn't real ly my

15 question, but let's put that question and get an answer to

16 that.

17 A. There are no such articles that I have specifically

18 relied on for my testimony here today, or my prep aration for

19 my testimony here today.

20 Q. Okay.  Another one of the items that you identified  --

21 and by my count you identified a total of six ite ms.

22 Another one of the items that you identified was

23 Norval Glenn, "The Struggle For Same-Sex Marriage " and that

24 was one of the articles that Mr. Cooper raised wi th you, am I

25 correct?
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 1 A. Yes, sir.

 2 Q. And would you turn to that in Mr. Cooper's book?

 3 A. Can someone tell me the tab?

 4 Q. I believe that it is tab 18.

 5 A. Okay.

 6 Q. Okay.  Now, you said that Mr. Glenn asserted that

 7 permitting gay and lesbian marriage would adverse ly affect

 8 heterosexual marriage, correct?

 9 A. Well, I believe I was answering a question of yours , and

10 I believe the way you asked me was to -- based on  reviewing

11 this list called "Index of Materials Considered,"  if I could

12 identify for you any documents in that list that I thought

13 the view of the author was that adopting same-sex  marriage

14 would weaken the institution of marriage.

15 Q. Okay.  I'm glad we clarified that.

16 Now, I want to go back to the list.  And the six

17 items that you have identified are items which yo u say -- and

18 I want to get your words exactly.  

19 You thought this was materials where the view of

20 the author was that adopting same-sex marriage wo uld weaken

21 the institution of marriage.  That's what you ans wered,

22 right?

23 A. That's what I just said, yes, sir.

24 Q. Now, I want to ask a somewhat different question wi th

25 respect to these items that you have identified; and that is,
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 1 which of these six did this material that's here,  that's

 2 listed here, contain an assertion that permitting  gay and

 3 lesbian marriage would harm heterosexual marriage ?

 4 Do you understand the difference between the two?

 5 If not, I will explain it.

 6 A. I'm afraid I don't.

 7 Q. Okay.  You were doing two things.  One, you were gi ving

 8 me what you thought the author believed?

 9 A. Yes, sir.

10 Q. And I'm asking you not what the author believes in your

11 view, but what the author said.

12 Second --

13 A. Said not in some book or article that exists in the

14 world, but says specifically in the words that yo u have

15 stipulated in this narrow list of materials cited ?

16 Q. Yes, sir.

17 A. Okay.

18 Q. And that's the --

19 A. It's a very narrow question, but I'm happy to try t o do

20 my best to answer it.

21 Q. Yes.  And so what I'm asking you is which, if any o f

22 these materials themselves, not some other materi al --

23 A. Written material, a book, peer-reviewed article, so

24 forth; only these materials?

25 Q. Only these materials that you have listed.  Which o f
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 1 these materials contain assertions that permittin g gay and

 2 lesbian marriage will harm heterosexual marriage or the

 3 institution of heterosexual marriage, if any?

 4 A. Does it have to say it in that exact form of words that

 5 you have offered?

 6 Q. No.  In words or in substance, so that a reasonable

 7 reader could read it and say this writer in this publication

 8 is asserting that gay and lesbian marriage will w eaken

 9 heterosexual marriage.

10 A. Be likely to weaken heterosexual marriage.

11 Q. I beg your pardon.

12 A. The issue is always likely, Mr. Boies.  It's not --

13 there is no such thing as certainty about predict ing a future

14 event.  The concept is always what is likely in t heir

15 judgment to occur.

16 Q. I accept that, Mr. Blankenhorn.

17 A. Blankenhorn.

18 Well, I don't really -- with the proviso that I

19 can't speak with confidence about this unless I w ere to

20 reread each of these documents word for word righ t now, but

21 my best effort to answer your question right now would be

22 that the list I have given you would be the same list.

23 Q. So that each of the six that you have identified, y ou

24 believe these materials themselves assert in word s or in

25 substance that permitting gay and lesbian marriag e will harm
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 1 heterosexual marriage, is that correct?

 2 A. I believe that a reason- -- as you put it, a reason able

 3 reader, reading these materials, would conclude t hat this

 4 author has stated or suggested that adopting gay marriage

 5 would be likely to weaken marriage as a social in stitution.

 6 Q. Now, in that answer you said "stated or suggested."   Do

 7 you use those terms interchangeably, synonymously  or do you

 8 mean something different by them?

 9 A. I mean something different by them.

10 Q. What do you mean?

11 A. Would it be okay if I gave you an example, or would  you

12 rather me state it abstractly?

13 Q. I would rather you state it in concept.

14 A. "Stated" would be an unequivocal assertion that is

15 similar to the wording that you have offered in y our -- you

16 know, an unmistakable, no possible way to doubt t he declared

17 intent of the sentence or the paragraph.

18 A "suggestion" would be a way of making an

19 argument, stating it so that a reasonable reader would

20 understand clearly based on the written words tha t the author

21 has a serious concern or a serious worry or is st ating his or

22 her belief that it would be likely that adopting gay marriage

23 would weaken marriage as a social institution.

24 Q. Now, with respect to the six items that you have

25 identified, let me ask the question separately.
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 1 A. I was afraid that might be where we were going.

 2 Q. I'm getting predictable.

 3 Which of these in your testimony does the author,

 4 in this material, state -- using "state" the way you have

 5 described it -- that permitting gay and lesbian m arriage

 6 would harm heterosexual marriage?

 7 A. Well, I think you would probably have to take Cherl in

 8 off the list, number 13, because while he argues that gay

 9 marriage is contributing to the deinstitutionaliz ation of

10 marriage, that's his statement.  He does not spec ifically in

11 words that you're calling for him to do make the statement

12 that you are calling for him to make.  So I think  we would

13 probably have to take him off that very narrow li st.

14 So let's keep going.

15 Well, you might have to take Norval Glenn, number

16 27, off the list, but although because he does sa y that

17 adopting gay marriage would be likely to result i n the

18 deinstitutionalization of marriage, he does not h ave the form

19 of words that are in the unequivocal statement th at you are

20 asking for.  So let's take him off the list.

21 On number three, Agacinski.  I have read a lot of

22 her work and I know that she is an opponent of sa me-sex

23 marriage, and I know in great detail the reasons why she is

24 an opponent, and I know that she believes that it  would be a

25 result of the deinstitutionalization of marriage.   And it's
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 1 been an important body of work for me, her work a s a

 2 philosopher and as a scholar, but I cannot speak with

 3 certainty about the exact form of words in this o ne book

 4 listed here called Parity of Sexes, so let's take her off the

 5 list as well.

 6 Q. And you do understand that it's not the exact form of

 7 words.  It is the unmistakable -- what you referr ed to as an

 8 unmistakable --

 9 A. It is an extremely narrow and rigid category that y ou

10 are erecting here and which is your perfect right  to do.  So

11 let's take her off the list.

12 Q. I just want to be sure that we are taking her off t he

13 list because you can't say --

14 A. An opponent of same-sex marriage, but let's take he r off

15 the list.

16 Q. I want to be clear that the reason we are taking he r off

17 the list is because you cannot say that in this p articular

18 material that's cited here, that she unmistakably

19 communicates that permitting gay and lesbian marr iage would

20 harm heterosexual marriage?

21 A. My answer is that I know with absolutely certainty that

22 she opposes gay marriage for the reason that woul d contribute

23 to the deinstitutionalization of marriage.

24 My concluding part of my answer is that I do not

25 know with absolutely certainty that those sentenc es appear in
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 1 the text called Parity of the Sexes, and so for that reason I

 2 think we should remove her from the list.

 3 Q. And you do understand, sir, that all I am doing is

 4 asking you about the materials you listed; you un derstand

 5 that, don't you?

 6 A. Of course I do.

 7 Q. Okay.  Now, is there anybody else you would take of f the

 8 list?

 9 A. I don't think so.

10 Q. Okay.  Now, let me follow up something that you sai d

11 about Norval Glenn, just because we have got his article in

12 front of us, and that's Defendant's Exhibit 60.

13 You said he did state that permitting gay and

14 lesbian marriage was likely to result in the

15 deinstitutionalization of marriage.  Did I unders tand you

16 correctly?

17 A. Well, if where you're going with this is to ask me to

18 show you in his article the word "deinstitutional ization," to

19 the best of my knowledge, the word -- I don't kno w whether

20 the word is there or not.  I don't think it is.

21 But my testimony to you is that in substance that

22 is what he is saying.

23 Q. Well, let me ask you to look at some of what he act ually

24 said and see whether you define it as being in su bstance what

25 you say.
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 1 And first let me just ask you a general point.  A s

 2 you understand what Mr. Glenn is doing in this ar ticle, is he

 3 trying to decide or trying to assert whether gay marriage is

 4 or is not a good idea, or is he trying to talk ab out his

 5 concerns about the debate about same-sex marriage ?

 6 A. My memory of the article is that it's the latter.

 7 Q. Okay.  So what he is really concerned about here is  he

 8 is concerned that the debate about same-sex marri age is

 9 harming or could potentially harm the institution  of

10 marriage, is that correct?

11 A. As you have said and as I have agreed, the -- I hav e not

12 read this article in several years.  The reason i t's cited in

13 the List of Materials Considered is because I exc erpted a

14 specific paragraph from it in my report.

15 But my memory of the article is as you have state d,

16 is that it is more a discussion -- this is in kee ping with a

17 lot of his scholarship.  This is in more of a dis cussion of

18 an analysis of the debate, rather than an advocac y or a

19 polemical argument in favor of one side or the ot her.   

20 Q. And, for example, one of the things he believes is that

21 legalizing same-sex marriage would have a small e ffect, at

22 most, on the percentage of fatherless children, c orrect, sir?

23 A. I don't recall where he says that.  Could you point  that

24 paragraph out?

25 Q. Sure.  If you turn to page 28?  And the second colu mn, I
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 1 think it seventh line down, do you see where he s ays,

 2 Legitimate -- legitimate -- 

 3 A. I see where you are.  I would like to read the sent ence,

 4 if I may.

 5 Q. Making it legal.  

 6 "Making legal same-sex marriage would

 7 have a small effect, at most, on the

 8 percentage of fatherless children."  

 9 Do you see that?

10 A. I'm just reading --

11 Q. I understand, but do you see what I just read?

12 A. I do see it, yes, sir.

13 Q. Take at much time as you want to review the context  and

14 when you have finished, let me know.

15 (Brief pause.) 

16 A. I now understand that in this paragraph --

17 Q. Sir, sir, I'm not asking you -- when I say please l et me

18 know, I'm not saying please let me know what you think the

19 context is.  I'm just saying please let me know w hen you

20 finish reviewing the context because I have some questions.

21 A. I have finished.

22 Q. Now, do you agree that legalizing same-sex marriage

23 would have a small effect, at most, on the percen tage of

24 fatherless children?  Do you agree with that?

25 A. No, sir, I do not.
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 1 Q. Did you know prior to the time that I showed you th is,

 2 that that was an assertion that Professor Glenn m ade?

 3 A. Of course I did, because I read the article.

 4 Q. Okay.

 5 A. Wouldn't it help to know what he is trying to say h ere?

 6 Q. What I'm trying to do is focus on the words that --

 7 A. So am I.  His words.

 8 Q. Not your interpretation or not what you think is

 9 important.

10 A. Well, could we just read the paragraph?

11 Q. You will have an opportunity to read the whole

12 paragraph --

13 A. So we don't want to know what he is actually saying .

14 Okay.

15 Q. Well, one of the things he said immediately after t hat,

16 to complete the sentence, the entire sentence say s:

17 "Legitimating of same-sex marriage would

18 have a small effect, at most, on the

19 percentage of fatherless children and there

20 is no precedent for prohibiting a family

21 arrangement because it creates less than

22 ideal conditions for children."

23 A. It's not the point I was trying to make.  I won't m ake

24 it.  It's okay.

25 Q. That's the complete sentence, correct?  That is the
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 1 complete sentence?

 2 A. Yes, sir, that is the complete sentence.

 3 Q. Okay.  Now, do you agree that there is no precedent  for

 4 prohibiting a family arrangement because it creat es less than

 5 ideal conditions for children?  

 6 A. By "prohibiting," do you mean making it illegal?  D o I

 7 believe that there is a family form that has been  made

 8 illegal because it is less than ideal for childre n?

 9 Q. When Professor Glenn writes:

10 "Legalizing same-sex marriage would have

11 a small effect, at most, on the percentage of

12 fatherless children and there is no precedent

13 for prohibiting a family arrangement because

14 it creates less than ideal conditions for

15 children."

16 Do you agree that with, with what he says here;

17 there is no precedent for prohibiting a family ar rangement

18 because it creates less than ideal conditions for  children?

19 A. Well, when I think about prohibition of the family form

20 of polygamy, I believe that one of the important reasons why

21 we have historically -- if you go back to the rec ords, I

22 believe -- I'm not an expert in this area.  This is not

23 something I have studied in detail.  I don't know  how

24 relevant it is to our conversation, but it is cer tainly a

25 family form that is present in the world, in soci eties, and
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 1 it is prohibited here in the United States.  

 2 And I believe, based on my imperfect study, that

 3 one of the reasons that it is prohibited is that it is

 4 considered less than ideal for children.  And I b elieve the

 5 historical record, the discussion of that, I'm fa irly

 6 confident would confirm that.

 7 I think there are probably other examples of fami ly

 8 forms as well, but I would have to give that some  thought.

 9 Q. Speaking of polygamy, since you raised it, and I

10 understand that you say you're not an expert on i t.

11 But are you aware of what reasons were stated for

12 prohibiting polygamy in the United States?

13 A. Well, I believe I just -- in answer to your previou s

14 question, I just stated that it is not a field of  expertise

15 of mine.

16 Q. Are you aware of any of the reasons that were state d for

17 prohibiting polygamy in the United States?

18 A. In the sense of having studied it and believing mys elf

19 to be competent to speak with expert knowledge on  this

20 subject, the answer is no.  

21 Q. Okay.  Incidentally, you have testified about your three

22 rules of the game for marriage?

23 A. I don't think I used those terms today or yesterday .

24 Q. Well, you certainly said that that was the basis of  a

25 lot of your views, have you not, sir?
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 1 A. Well, I think I would rather tell you in my words w hat

 2 my views are than have you try to put them in my mouth.

 3 Q. Well, sir, we are going to actually go to your word s in

 4 your deposition, but have you described the rules  of the game

 5 for marriage?

 6 A. My understanding is that the phrase "rules of the g ame,"

 7 I think I might have used it in my book and my re port.

 8 I'm not trying to make a quarrel over this, but I

 9 think it was actually quoting -- I think I put it  in quotes

10 and I think it was from Professor North.  I think  I was

11 citing an article from Professor North.

12 I'm not confident of that, but I think it's true.

13 I mean, if it's important to you to pin down this  wording, I

14 would be happy to take a moment and try to make s ure -- try

15 to give you complete clarity on that question.

16 Q. Well, I would like -- I would like to get --

17 A. See, I think the economist --

18 Q. We will get to your testimony.  That is, first --

19 A. You make it sound like kind of a jocular thing, and  I

20 think I was quoting -- what I meant was --

21 Q. I wasn't meaning to say jocular, sir.  I really was n't.

22 I was just trying to use the --

23 A. I'm going for clarity here.

24 Q. All right.  You have said that the main rules of th e

25 game when it comes to marriage are three, correct ?
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 1 A. Let's try to find -- I just want to pin this down.  If

 2 you give me a moment, I would like to see if I'm right about

 3 how I used the term.

 4 THE COURT:  There is a question pending,

 5 Mr. Blankenhorn.

 6 THE WITNESS:  I'm trying to answer the question

 7 about did I use the term "rules of the game."  

 8 A. That's the question I'm -- and I will stop my inqui ry if

 9 you wish me to.  Do you wish me to?

10 BY MR. BOIES 

11 Q. I wish you to answer the question.

12 A. You've asked me if I have used this term, rules of the

13 game, and I'm trying to answer it.  And I'll stop  my inquiry

14 if you wish me to.

15 Q. Sir, the question was:  You have said that the main

16 rules of the game when it comes to marriage are t hree,

17 correct?

18 (Brief pause.) 

19 A. Yes, I was correct.  The -- the phrase "rules of th e

20 game" comes from a Nobel Prize winning economist,  who wrote a

21 paper that actually won him a Nobel Prize about t he role of

22 institutions in society.  That's the -- that's wh ere that

23 phrase comes from, and that's why I put it in quo tes, and

24 that's why it's footnoted.

25 Q. Sir, let me ask you the question.  I'm not asking y ou
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 1 where it came from.  I will.  I'm not asking you whether you

 2 put it in quotes or not.

 3 What I'm asking you is whether it is your view --

 4 whether it is your view that the main rules of th e game when

 5 it comes to marriage are three.  Is that your vie w,

 6 regardless of how you have come to it?

 7 A. I believe marriage has three fundamental foundation al

 8 structures, and there has been times in my writin gs that I

 9 have referred to them as rules.

10 Q. And when you refer to your writings where you have

11 referred to them as rules, would you include the report that

12 you submitted in this litigation?

13 A. Yes, sir.

14 Q. Okay.  And you have said that your source of these three

15 rules are principally the body of scholarship on the

16 anthropology of human marriage, correct?

17 A. It's what I believe.  I don't -- I will just -- wou ld it

18 be okay to say that is what I believe?  You said I have

19 stated it.  I don't recall being asked that quest ion by you

20 so far, but it is what I believe.

21 Q. Okay.  And the scholars that you rely on for your b elief

22 are who?  

23 A. Would you like a comprehensive list?

24 Q. I would like the most important scholars that you r ely

25 on, or the scholars that you rely on the most?
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 1 A. Okay.  Well, if you give me a moment to compose my

 2 thoughts on that, I will give you a brief list of  principal

 3 scholars.  I'm going to take a moment to just mak e a note to

 4 myself here as I try to collect my thoughts on th at question.

 5 (Brief pause.)  

 6 A. Would it be against the -- would it be against proc edure

 7 for me to consult a copy of my book to see the in dex?

 8 Q. Let me ask you to do it this way.  Putting on the r ecord

 9 that you haven't consulted your book or your inde x, and

10 putting on the record that you don't have a photo graphic

11 memory and you don't remember everything that's i n there --

12 A. I think there would probably be 50 or 60 names on t he

13 list.

14 Q. What I'm asking you is, as you sit here now as a

15 testifying expert, what are the scholars that you  think most

16 important in your mind?  

17 A. Okay.  Well, that's a different question.  I would say

18 that the --

19 Q. The most important scholars.  Just to be clear, tha t you

20 rely on for your --

21 A. I understand.

22 Q. (Continuing) -- for your three rules?

23 A. I hear you.

24 Q. Okay.

25 A. The scholars that have influenced me most deeply on  this
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 1 have been Bronislaw Malinowski and Meyer Fortes.

 2 Q. Okay.  Now, the three rules, why don't you state wh at

 3 the three rules are?

 4 A. Well, may I just say -- I will, but may I say, you call

 5 them rules and you've quoted this Nobel Prize win ning

 6 economist --

 7 Q. No, no, no, no, no.  I did not quote the Nobel Priz e

 8 winning economist, sir.

 9 A. That's where the phrase "rules of the game" that yo u

10 attributed to me came from.  You said -- you have  referred to

11 rules of the game, and I'm trying to point out th at that

12 phrase comes from a Nobel Prize winning economist  -- 

13 Q. Sir --

14 A. -- who's studying the role of institutions.  

15 Q. Sir.  Sir, I asked you whether it was your view, yo ur

16 view, that the main rules of the game when it cam e to

17 marriage were three; do you recall me asking you that

18 question?

19 A. We have had a pretty extended colloquy, so I certai nly

20 recall the question.

21 Q. Okay.  And you answered that that was your view.  

22 And I specifically said I'm not asking about what

23 any economist is saying, whether he won the Nobel  Prize or

24 not.  I'm not asking what anybody else is saying.   I'm just

25 asking for your views.
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 1 And your view is that when it comes to marriage,

 2 there are three main rules of the game.

 3 And let me say I'm not suggesting that that's --

 4 you said before that rules of the game was taking  it too

 5 lightly or something like that?

 6 A. Yes, sir.  That was exactly my suggestion.

 7 Q. I don't mean it in that sense, okay?  

 8 Rules of the game can be a serious principle, oka y.

 9 I will accept that.  I don't want to -- I don't w ant you to

10 get --

11 A. Then I will not belabor it one more moment.

12 Q. Okay, okay.  And we could even use a different

13 phraseology, if that makes you more comfortable?

14 A. Absolutely understood.  We can proceed.  That's

15 absolutely the only point I was trying to make.

16 Q. And I accept that point, okay.

17 Now, what are the three main rules that you belie ve

18 define marriage?

19 A. Well, the first is what you might call the rule of

20 opposites.  That was the man -- what is the custo mary

21 man/woman basis of marriage.

22 Q. And second?

23 A. Two, that is, marriage is two people.

24 Q. Okay.  And the third?

25 A. It's a sexual relationship.
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 1 Q. Okay.  Now, let me ask you about those three rules that

 2 you used to define marriage.

 3 First, with respect to the rule of opposite --

 4 A. By the way, I want to just clarify.  I'm not saying  that

 5 those three rules constitute a definition of marr iage.  What

 6 I'm referring -- that was the term you just used in your

 7 question or your statement.

 8 What I'm saying is that those are the three

 9 essential foundations of the marital institution or the three

10 essential structures of the marital institution, and that's

11 where we get into this concept of rules.  So that 's what I'm

12 trying to say.

13 Q. Okay.  The three essential structures of the instit ution

14 of marriage, is that an acceptable terminology?

15 A. Yes, sir.

16 Q. Okay.  Now, the first of these three essential

17 structures of the institution of marriage is the rule of

18 opposites, correct?

19 A. Yes, sir.

20 Q. Now, are you aware of marriages in other societies that

21 have not been limited to people of the opposite s ex?

22 A. Well, I'm certainly aware that assertions have been  made

23 in the popular and occasionally in the scholarly literature

24 that such cases exist.  And I have not in-depth s tudied every

25 single example of such an assertion, but I have t roubled
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 1 myself to try to familiarize myself to the best o f my ability

 2 with quite a number of such assertions, and I hav e views

 3 about them, both collectively and individually, a nd I will

 4 share them with you, if you wish.

 5 Q. Let me just begin first by asking you whether, in y our

 6 view, there are any examples in history of marria ges that do

 7 not comply with your first essential structure of  the

 8 institution of marriage; that is, the rule of opp osites?

 9 A. Well, of course, we would have to recognize that in

10 Massachusetts now there are such marriages.

11 Q. Massachusetts and Iowa and Spain and Sweden and the

12 Netherlands and Canada.

13 A. I'm aware.  I'm aware.  I'm just trying to be clear .  So

14 that I'm not -- sure, I understand that in the lo calities

15 that have in recent months and years adopted same -sex

16 marriage and that's the controversy and the set o f

17 disagreements that bring us here today.  I'm perf ectly aware

18 of the context.

19 Q. Let me ask you a more pointed question.

20 Are you aware of any instances of marriage in any

21 society prior to the last 50 years that was incon sistent with

22 your first essential structure of the institution  of

23 marriage; that is, the rule of opposites?

24 A. There are two or three or four what I would call ha rd

25 cases in the literature.  And as I said, we could  discuss
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 1 them, if you wish.

 2 I would say that as a -- if you will allow me to

 3 make the proviso that I'm aware that there are pr obably two

 4 or three hard cases that require very specific un derstandings

 5 of the context, I will say that -- generally spea king of

 6 marriage as a global phenomenon, I would say that  there are

 7 either no or almost no exceptions to this princip le that

 8 marriage is between a man and a woman.

 9 So my answer, just to be very precise, is that I

10 know that the scholars have some debates, about t wo or three

11 small instances in the field of anthropology.  

12 So my answer to you, to be on the safe side for

13 me -- for me to be on the safe side, is to say th at there are

14 no or almost no exceptions to this structural fea ture of

15 marriage.

16 Q. Now, you say in that answer "no or almost no."  And  as

17 you --

18 A. I'm trying to account for the two or three hard cas es.

19 Q. And as you probably expect, that's what I'm going t o ask

20 you about.

21 A. I thought you might.

22 Q. Now, my question is not whether there is a debate, but

23 whether you, as an expert, have an opinion as to whether or

24 not in societies, prior to the last 50 years, the re have been

25 marriages that are inconsistent with your rule of  opposites?
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 1 A. I mean, I say that that form of the question is qui te a

 2 different question because the issue here is -- t hat the

 3 scholars have concerned themselves with is, are t here

 4 examples of marriage in societies that in some wa ys resemble,

 5 are precursors, are -- prefigure the concept of s ame-sex

 6 marriage?  That's is a very different question.  Those are

 7 two very different questions.

 8 So I wish you would clarify which of them you wis h

 9 me to answer.

10 Q. The question I want you to answer is whether in you r

11 view there are any instances in societies, prior to the last

12 50 years, of marriages that are inconsistent with  your rule

13 of opposites?

14 A. Okay.  So it's the former.  I will not seek to answ er

15 the question, is there any marriages that could b e considered

16 same-sex marriages.

17 (Laughter.) 

18 A. It's not -- it's actually not a laughing matter to me,

19 Mr. Boies, because I'll tell you, this is a very important

20 topic and your -- it's two different questions.  And you can

21 take your pick, I will answer either one.

22 THE COURT:  Mr. Blankenhorn, Mr. Boies is not

23 laughing at you.  He's amused at the back-and-for th, as I

24 think many of us who are observing this are.

25 Try again, Mr. Boies.
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 1 BY MR. BOIES 

 2 Q. I had tried to take my pick, Mr. Blankenhorn.  That 's

 3 what I was trying to do when I asked you the ques tion.

 4 A. Okay.  Let's go.

 5 Q. My question is whether in your view in societies, p rior

 6 to the last 50 years, there are marriages that ha ve been

 7 inconsistent with your rule of opposites?

 8 A. Okay.  If you will just give me maybe 10 seconds to

 9 compose my thoughts on this.

10 (Brief pause.) 

11 A. My answer is that I can think of one instance of --  in a

12 human group that has been studied where some scho lars believe

13 and others disagree, but it is a hard case and th ere are

14 arguments on both sides; but there has been one c ase where

15 there is some dispute or some scholarly argumenta tion over

16 whether or not there is an exception to this rule .

17 So I think there's been one that I think -- I'm n ot

18 saying that no other person has asserted somethin g about some

19 other phenomenon, but there is one that I think i s a

20 particularly significant one to me personally, an d I have --

21 so I would say my view is that I know of one inst ance in a

22 society in which there may have been -- according  to some

23 scholars, there may have been an exception to thi s rule.

24 Q. And what is that one instance?

25 A. There is a society in Africa -- it no longer happen s
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 1 this way, but there was a period of time when the  men of the

 2 group lived in -- mostly in military barracks.  T hey were a

 3 warrior group and they had an institution whereby  adult men

 4 would have a sexual relationship with a young boy .  And this

 5 was, this -- the anthropologists would sometimes translate

 6 the word -- they would sometimes translate the wo rd as

 7 marrying.  The man would give gifts to the boy's parents and

 8 they would -- they had a sexual relationship and the boy was

 9 to address the man with a great term of respect a nd to serve

10 him his meals and to be kind of a servant for him , as well as

11 a sexual partner.

12 And then when the boy would outgrow that initiato ry

13 period, that initiatory -- was no longer a part o f that

14 homosexual relationship, he would often go on to marry, to

15 marry a woman with a conventional marriage ceremo ny, but

16 there was a part of this experience that was a ri tualized --

17 it was surrounded by custom.  It was recognized i n law.  And

18 there was a period of time in a highly kind of a warrior

19 society the males were -- as I say, they lived in  kind of

20 military barracks and they would have a marriage- like

21 relationship with a -- with a male child.  And th is was not

22 viewed as deviant or -- wrong or shameful in any way and it

23 was an accepted part.  The kinship groups accepte d this and

24 thought it was just a normal part of life.

25 And so this -- Evans-Pritchard, the anthropologis t
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 1 who wrote of this, he -- in translation, of cours e, he called

 2 it "man-boy marriage."  And so he used the term " marriage" in

 3 his scholarship.  And he said, "I use it advisedl y," he said.

 4 "I use it advisedly."  This was a ceremonial thin g and so

 5 forth.

 6 And Gilbert Herdt, a very prominent anthropologis t,

 7 has written a book called Ritualized Homosexuality in Human

 8 Societies, and he talks of this.  

 9 And there are, perhaps, some other examples where

10 you have initiation periods of time in the life o f young boys

11 where they have a homosexual relationship with an  adult man

12 and it's a phase of life, but sometimes this is - - this has a

13 marriage-like feeling to it in terms of language,  custom and

14 law.  It tends to be a transitory period of life and usually

15 the man goes on then at a later point to marry a woman.  

16 But this is an example that -- the principal

17 example that I think constitutes a hard case if w e are

18 looking for -- if we scour all of human history a nd all of --

19 across all time, we could -- if we are searching out for an

20 exception, I think that's probably the most robus t

21 ethnographic evidence, would be this one.

22 Q. And you said this occurred in Africa?

23 A. Yes, sir.

24 Q. Are you aware of that occurring in other cultures?  Just

25 to pick one at random, ancient Greece?
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 1 A. That was not marriage.  That was a different thing.

 2 What I'm talking about here is something that

 3 scholars actually have -- they sometimes -- it's a subject of

 4 debate, but they sometimes think of this as a mar riage-like

 5 relationship.

 6 There are other -- there are, to answer your

 7 question, the prominent anthropologist Raymond Ke lly has

 8 examined a society, a very small society, that li ves in Papua

 9 New Guinea.  They have a similar arrangement, whe reby the

10 boys of the group for a period of time during the ir boyhood

11 have sexual relations with males.  And they belie ve that --

12 they believe this -- these people believe that se xual

13 activity with -- a boy having sexual activity wit h a man

14 contributes to his vitality, his virility, his ma nliness.

15 They consider it an important part of the develop ment of his

16 potential as a member of the tribe.

17 And this is an example that Raymond Kelly -- thes e

18 people -- this tribe is the Etoro people.  And he  has written

19 a masterful book called Etoro Social Structure that examines

20 this in considerable detail, although Kelly makes  it clear

21 that this is not marriage.  He does not say that this is a

22 marriage relationship.  He understands it as part  of Etoro's

23 social structure that has some kind of a mimickin g quality

24 for a period of time, but he views it as essentia lly an

25 initiation right for the boys of the tribe that i s of
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 1 somewhat short duration, usually two or three yea rs.  And he

 2 is, I think, actually the finest scholar that is working in

 3 this field.

 4 Q. Now, what I want to focus on is marriage.  In, as y ou

 5 say, scouring all of human history to find exampl es, did you

 6 happen to come across Professor Young, who was an  expert for

 7 the defense in this case?

 8 A. Are you asking me if I know her?

 9 Q. Yes.

10 A. I do know her.

11 Q. And did you read her testimony in this case?

12 A. No, sir, I did not.

13 Q. Have you ever talked to her about examples of marri age

14 in prior societies that were inconsistent with yo ur rule of

15 opposites?

16 A. No, sir.

17 Q. You do believe that she is an expert in the field, do

18 you not?  

19 A. The truth is that I know her personally, but I have  -- I

20 am not familiar with her writings.  And I would a ccept her

21 expert status based on her -- the very things tha t you

22 pointed out that I didn't have yesterday.  She is  affiliated

23 with a university.  She teaches courses and so fo rth.  So

24 that's really all I know about her status as an e xpert.

25 Q. Now, let me go on to your second rule, your second
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 1 essential structure of the institution of marriag e, which was

 2 the rule of two people.

 3 A. Yes, sir.

 4 Q. Now, you are obviously aware of a lot of examples o f

 5 marriages that are inconsistent with that rule, c orrect?

 6 A. No, sir.

 7 Q. You are not?  What percentage of marriages over the  last

 8 300 years have been limited to two people in your  judgment?

 9 A. The way that I and many other scholars have looked at

10 this, the answer would be that almost every singl e marriage

11 has been limited to two people.

12 If I may just cut to the chase, I believe that

13 perhaps...

14 (Brief pause.)  

15 A. I'm sorry.  I thought you wanted me to pause for a

16 moment.

17 Q. No.

18 A. If you wish, Mr. Boies, I can just cut to the chase  and

19 perhaps you are talking about the polygamy and po lyandry.

20 Was that -- do you wish me to speak to the questi on of

21 whether that violates the rule of two?

22 Q. First of all, you recognize that over the last 300 years

23 there have been more polygamous marriages than th ere have

24 been marriages that have been limited to two peop le; would

25 you agree with that?
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 1 A. I don't know, but -- my strong suspicion would be t hat

 2 that is erroneous, but I do not know.

 3 Q. How many -- how many societies --

 4 A. In fact, I would be extremely surprised if that wer e a

 5 true statement.

 6 If I may --

 7 Q. Let me ask you some questions about that.

 8 What societies are you aware of that prior to the

 9 last hundred years had polygamy as a regular cour se?

10 A. The best scholarly estimate I have seen on that is

11 83 percent.

12 Q. Eighty-three percent of the countries?

13 A. Eighty-three percent of societies.

14 Q. Eighty-three percent of societies had polygamy as a

15 regular course?

16 A. No, sir.

17 Q. My question is --

18 A. I'm trying to be precise here.

19 Q. My question is:  Prior to the last hundred years --

20 A. If you wish, we could just say in human history, be cause

21 the scholarship I'm citing that says 83 percent, he's just

22 trying to --

23 Q. Eighty-three percent of what?  What is the numerato r?

24 What's the --

25 A. Societies, societies.  Eighty-three percent of soci eties
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 1 permit polygamy.

 2 Q. Okay.  Eighty-three percent of societies permit

 3 polygamy?

 4 A. That's a very different issue than how many marriag es

 5 are polygamous.

 6 Q. I do understand that.  Because in a society that pe rmits

 7 polygamy, you may still have marriages that only involve two

 8 people, correct?

 9 A. You may still have the overwhelming majority of

10 marriages -- and, in fact, that is the case -- th at involve

11 two people.

12 Q. That's what I'm asking you, okay?  And let's take t he

13 most populous places, India and China.

14 Is it your judgment that the majority of marriage s

15 in those two places prior to the last hundred yea rs have been

16 limited to just two people as opposed to polygamo us

17 marriages?

18 (Brief pause.) 

19 Q. Do you understand the question?

20 A. Completely.  And I'm struggling to help you underst and

21 my answer which is -- my answer to your question is yes.

22 I think I could just save us some time if I would

23 be allowed to say another sentence or two.

24 Q. Go ahead.  But try to keep it brief.

25 A. I will.  I promise you.
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 1 Even in instances of a man engaging in polygamous

 2 marriage, each marriage is separate.  He -- one m an marries

 3 one woman.  That's the way it works.

 4 The scholars then have pointed out that in certai n

 5 societies, many societies, men of wealth and powe r then go on

 6 to marry additional women.  They do not marry as a group.  It

 7 is not a group marriage.  It permits certain men that have

 8 access to power to marry more than one woman.  Ea ch marriage

 9 is a separate marriage of one man and one woman.

10 Q. Let me be sure I understand what you are saying.

11 First, just as a background question, are you awa re

12 of instances in which a man has actually married multiple

13 women at the same time?

14 A. Well, that would be -- the term that would be used is

15 poly- -- I mean, sorry, polyamory, a group.

16 To the best of my knowledge, that is -- I know it

17 is virtually non-present in human experience and,  to the best

18 of my knowledge -- I could be mistaken on this be cause

19 history is long and there have been many people w ho have

20 lived on this earth, but I do not think there are  examples of

21 group marriages in the human experience.

22 Q. And by group marriages -- I just want to be clear - - I'm

23 saying where a man marries multiple women at the same time.

24 You are not aware of any instances like that?

25 A. At the same moment?  They all stand together, one m an
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 1 and a bunch of women and they say, "You are all m arried now"?

 2 Q. Two or more women.

 3 A. I am -- since you are asking me, perhaps you found an

 4 example.  I am certainly not aware of one.

 5 Q. Okay.  Now, let me turn to what you are aware of, a nd

 6 that is where a man marries more than one woman a t different

 7 points in time, so-called polygamy, or some situa tions you

 8 are also aware of where a woman may marry more th an one man,

 9 correct?

10 A. Well, what that is called is --

11 Q. I'm not asking what it's called.

12 A. -- polyandry.  

13 There's is an important clarification here becaus e

14 in almost all known examples of polyandry, it's t he woman who

15 marries sequentially two brothers, two people who  are

16 brothers to one another.  And there are cases whe re, because

17 the sex ratio is so skewed, that as a survival ad aptation for

18 these very rare subgroups, it is permitted for a woman to

19 marry two males who are brothers to one another s equentially.

20 Q. Is it your testimony that the only instances that y ou

21 are aware of women marrying more than one man seq uentially,

22 so that after marrying the second one she was mar ried to two

23 people --

24 A. The brothers.

25 Q. -- is where they were brothers?  Is that your testi mony?
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 1 A. It's my testimony that --

 2 Q. I'm just asking whether that's your testimony, sir.

 3 A. I'm trying to answer your question.  This is a

 4 subject --

 5 Q. This is a "yes" or "no" question.

 6 A. If you are going to -- we are back to where we were

 7 yesterday.  If you are going to make me choose be tween those

 8 two words, then I'm going to just say --

 9 Q. Between what two words?

10 A. It's not a "yes" or "no" question.  I'm answering t he --

11 in the time we are arguing about this, I could ha ve given you

12 my answer.  My answer is that --

13 Q. Which question are you answering?

14 A. The best scholarship --

15 Q. Wait a minute.  What question are you answering rig ht

16 now?

17 A. It seemed to me that you said, Is it your testimony  that

18 there are no examples of polyandrous marriages, o ther than

19 the woman marrying the two brothers.  And I was s eeking to

20 answer that question succinctly.

21 Q. Now, that question is actually the question I was a sking

22 you.

23 A. Yes, sir.

24 Q. Now, can you answer that question "yes" or "no"?  I f you

25 can't, I'm going to move on because it's not that  important.
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 1 A. Okay.  Then let's move on because it does not permi t a

 2 "yes" or "no" answer.

 3 Q. But I want -- but I want to know whether you are

 4 prepared to answer "yes" or "no"?

 5 A. I would give a lot if I could have 15 seconds to an swer

 6 the question.

 7 Q. Go.

 8 A. The best scholarship available shows that almost al l

 9 examples of polyandrous marriages involve a woman  marrying

10 the two brothers.  There are very rare exceptions  to that,

11 that have been documented by the ethnographic lit erature.

12 In addition, polyandry as a human phenomenon is

13 extraordinarily rare in the human record.  How di d I do?

14 Q. That was good.

15 A. That was okay?

16 Q. That was okay.

17 A. Good.

18 Q. Now -- and the reason I didn't want to spend much t ime

19 on it is because I agree that's unusual.

20 Polygamy, however, as you say, was present in

21 83 percent of the societies.  And in those cases --

22 A. A very minority -- as a minority family form.

23 Q. I'm going to ask you about that.  And I might as we ll do

24 that now.

25 What percentages of marriages prior to the last
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 1 hundred years, were polygamous?  That is, what pe rcentage of

 2 the people were in polygamous marriages as oppose d to

 3 marriages between just two people?

 4 A. You know, I'm a little embarrassed to tell you, I d on't

 5 know.

 6 Q. But approximately?

 7 A. I honestly don't know.  I know that my -- well, I'l l

 8 stop there.  I don't know.

 9 Q. Okay.  Now, I want to pursue whether polygamous

10 marriages are consistent with your so-called rule  of two.

11 As I understand it --

12 A. We are now down to so-called?

13 Q. Well, your rule of two.  It just seems to me that - -

14 well, never mind.  I'll put it in the form of a q uestion.

15 If you have a man who has five wives at the same

16 time --

17 A. He doesn't marry them at the same time.

18 Q. But he has them at the same time.

19 A. After he has married the fifth, he has five.

20 Q. Right.

21 A. After he has married one, he has one.

22 Q. After he's married two -- 

23 (Simultaneous colloquy.) 

24 A. .... has two.  That's how it works.

25 Q. And after he has married his fifth wife, assuming t hey
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 1 all continue to live and there has been no divorc e, he has

 2 five wives, right?

 3 A. Yes, sir.

 4 Q. Now, it's your testimony that that man with five wi ves

 5 is consistent -- that marriage is consistent with  what you

 6 say is your rule of two; is that correct?  That i s a yes or

 7 no answer.

 8 A. Based on the findings of the anthropologists who've

 9 actually studied this, yes, the answer to your qu estion is

10 yes.

11 Q. And when you say based on the scholars that have st udied

12 this, that's because you're simply repeating the things that

13 these scholars say?

14 A. Yes.

15 Q. You're just a transmitter of the findings of these

16 scholars, correct?

17 A. Well, you're putting words in my mouth now.

18 Q. No, sir.

19 A. Yes, sir.

20 Q. Well, let's look at your words in your deposition, page

21 300.  Do you have your deposition up there?

22 A. I don't believe I do.

23 Q. It's in the first book, the first book Mr. Cooper g ave.

24 MR. COOPER:  I beg your pardon.

25 THE COURT:  It's in the plaintiffs' binder.
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 1 THE WITNESS:  I might be able to save us time by

 2 saying that the substance of your comment is corr ect.  I was

 3 simply trying to report the view of some scholars .

 4 It's the transmitter thing.  I just was trying to

 5 suggest that I was basing my arguments on -- on s cholarship.

 6 I'm not even saying there aren't scholars that ha ve a

 7 different point of view.  I'm saying there are sc holars,

 8 respected scholars, who have made this argument b ased on

 9 ethnographic research.  And I've read them.  And that's the

10 basis for my assertion.  That's all.

11 BY MR. BOIES:    

12 Q. I understand.  I'm really just addressing whether I  was

13 putting words in your mouth.  And if you look at page 300,

14 lines 7 through 12.  And you can read any other p ortion of

15 this that you want.  But you have said that you a re basing

16 your analysis on the work of highly-regarded scho lars.  And

17 then you say --

18 A. Oh, a gotcha moment.  I used the word "I'm a transm itter

19 of findings of eminent scholars."  Gotcha.  Okay.

20 Q. That's not a gotcha.  I'm just trying to --

21 A. I said "transmitter" seven months ago in a depositi on.

22 Q. And what you meant there was that what you were doi ng

23 was, you weren't making these conclusions on your  own.  You

24 were simply repeating what these scholars had sai d.  Is that

25 correct?
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 1 A. If I may say it in my own words? 

 2 Q. Well --

 3  (Simultaneous colloquy.) 

 4 A. I was basing --

 5 Q. Let me look at your own words on page 300, at lines  7 to

 6 12:

 7 "I'm simply repeating things that they

 8 say. I can assure you, I'm not making any of

 9 this up on my own.  These are not my own

10 conclusions.  I'm -- I'm a transmitter here

11 of findings of these eminent scholars."

12 Did you give that testimony at your deposition?

13 A. That's what I said at the deposition.

14 Q. Okay.  Now, I want to be sure that I've got an answ er to

15 my question.  And if you did answer it, I apologi ze, sir.

16 But is it your judgment that a man who is married

17 at the same time, that is, he has married multipl e wives

18 along the way --

19 A. Sequentially.

20 Q. Sequentially -- and he is now married to five women  --

21 A. Each with a separate ceremony and a separate "I do. "

22 Q. Yes.  Is it your view that that man who has married  one

23 wife, and then another wife, and then another wif e, and then

24 another wife, and then another wife, and now has five wives,

25 and they are all his wives at the same time, that  that
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 1 marriage is consistent with your rule of two?

 2 And that is a yes or no question.

 3 A. I concur with Bronislaw Malinowski, and others, who  say

 4 that that is consistent with the two rule of marr iage.

 5 Q. Okay.  Now, let me go on to your third essential

 6 structure of the institution of marriage.  And th at is sex.

 7 A. That's a good subject.

 8 Q. It is.  And I don't want to fall into the trap of m aking

 9 sex boring.

10 (Laughter) 

11 A. Maybe together we can do that.

12 (Laughter) 

13      No insinuation. 

14 (Laughter) 

15 Q. My question was going to be, and is now, whether yo u are

16 aware of instances in which marriage -- marriages  are in --

17 they are inconsistent with your rule of sex?

18 A. I'm sorry.  You were saying the couple is married a nd

19 they do not have sexual intercourse, am I aware o f such

20 marriages?

21 Q. That actually wasn't my question, but why don't you

22 answer that question.  That's really easy, right?   The answer

23 to that is yes, correct?

24 A. I -- I was going to answer no.  But maybe I'm

25 misunderstanding the nature of your question.
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 1 Q. All right.  You --

 2 A. The presumption, the presumption of sex is one of t he

 3 foundational elements of marriage.  And failure t o consummate

 4 the marriage through sexual intercourse, in the o verwhelming

 5 majority in societies, in both law and custom, is  grounds for

 6 divorce.

 7 Q. Let me -- let me --

 8 A. That's why we have terms like the "marriage bed,"

 9 "culminating the marriage."  That's what happens.   The couple

10 gets married and then they have sexual intercours e.

11 Q. So it's your testimony that you're not aware of any

12 married couples who don't have sex?

13 A. Well, here we go.  Going to make it boring again.

14 There are some married couples in the world today

15 who have never had sexual intercourse?  Oh, my go sh, well, I

16 suppose, just thinking hypothetically, I'm trying  to think.

17 Q. If you're not aware of them, I'm not asking you to

18 hypothesize.

19 A. There could be an example, say, of an incarcerated man

20 who marries while he's incarceration.  It could b e true that

21 the system he's in is one of the minority of syst ems that

22 does not produce -- allow for conjugal visits, an d he will

23 not be able to consummate the sexual relationship  with his

24 wife until he is released from prison.  

25 And during the time that he is in prison and
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 1 married, and unable to have a conjugal visit, I g uess it's

 2 possible or likely that that man will not have ha d sexual

 3 intercourse with his wife, by virtue of incarcera tion.  And

 4 he will have to wait until after he is released o r he will

 5 have to wait until the period of a conjugal visit .  That

 6 would be an example.

 7 Or you might have examples of a husband and wife

 8 who simply don't like sex; they don't want to hav e sex; it's

 9 not of interest to them, or they don't hold it as  a valuable

10 component of anything in life.  And so they may w ish to get

11 married for other reasons having nothing to do wi th sex.  And

12 so they may just be one of these couples -- I've never met

13 one.  I'm not aware of it being, at all, a patter n in humans.

14 In fact, I believe the pattern is entirely in the  opposite

15 direction.  But, hypothetically, could there be s uch a case?

16 I suppose there could.

17 Q. Well, sir, you know perfectly well that these are n ot

18 sort of just hypothetical cases.  Correct, sir?

19 A. No, sir.

20 Q. You don't?  You don't?  Like this example of the

21 incarcerated prisoner, you know perfectly well th at that's a

22 real example from a real court case; don't you, s ir?

23 A. No, sir, I do not.

24 Q. You don't?

25 A. Why would you try to put words in my mouth of that
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 1 nature?

 2 Q. Well, because it is my understanding that you have

 3 previously recognized that -- this very specific example of

 4 where the United States Supreme Court held that y ou could not

 5 deprive somebody of the right to marry merely bec ause they

 6 were incarcerated and could not have sex.

 7 And I thought that you had talked about that.  An d

 8 if you tell me that that's not so, and I can't fi nd --

 9 A. To the best of my ability -- I mean, to the best of  my

10 recollection, I'm telling you that that is not so .

11 Q. So you are not aware of that case, at all?

12 A. No, sir.  Not -- no.

13 Q. Okay.

14 A. I'm not saying that in the course of a lifetime som ebody

15 has never said anything to me about it.  I just h ave no

16 recollection of it.

17 Q. Okay.  So other -- and I don't want you to hypothes ize.

18 Other than hypothetical examples --

19 A. I have talked about issues of -- I have thought abo ut

20 and in conversation with others talked about the issue of

21 prisoners who marry.  I have talked about that.

22 But I am not aware -- I'm not a student of -- I

23 don't know what year the court case -- I'm not ev en aware --

24 Q. Okay.

25 A. -- this thing that you're talking about.
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 1 Q. All right.  Let me approach it this way.

 2 I'm not asking you to hypothesize.  I'm just aski ng

 3 you whether you are aware of any examples of marr iages that

 4 are inconsistent with your rule of sex.  If you a re not aware

 5 of them, I don't want you to hypothesize or try t o think up

 6 what might exist.

 7 Just, are you aware of any examples or not?

 8 A. No, sir.

 9 Q. Okay.  Let me --

10 A. May I clarify?  You're asking me am I aware of an

11 individual marriage case, an individual married c ouple that

12 has not consummated their marriage through sexual

13 intercourse?  Is that -- is that your question?

14 Q. No.  My -- my question was whether you were aware o f any

15 examples of marriages that were inconsistent with  your rule

16 of sex?

17 A. Rule of sex --

18 Q. Now -- now --

19 A. I was just asking if you were asking me of an indiv idual

20 couple, did I know of an individual couple who ha d not

21 consummated their marriage through sexual interco urse.

22 Q. Let me approach it this way, okay.

23 A. I'm not aware of such a couple.

24 Q. Let me approach it this way, because this has gone on

25 long enough where I have found the deposition tha t I thought
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 1 existed.

 2 Would you turn to page 258 of your deposition.  A nd

 3 beginning at line 13:

 4 "But in any society, if a man and woman

 5 want to marry and not have sex at all, and

 6 neither one seek divorce, they're free to do

 7 that, right?

 8 "ANSWER: Well, you know, the law on

 9 this has changed in recent decades.  And now,

10 in recent years, there has been a growing

11 permission on the part of courts to accept

12 married couples who cannot have sexual

13 intercourse.  For example, when one spouse is

14 in prison."

15 Do you see that, sir?

16 A. That's exactly what I told you in my answer.

17 Q. This doesn't say it's hypothetical, does it, sir?

18 You're not talking hypothetical --

19 A. I did not use -- I don't think I used the word

20 "hypothetical" in my answer.  I said in cases whe re a

21 prisoner is unable to consummate his marriage, he  would have

22 to depend upon getting out of prison to do so, or  conjugal

23 visits.  I think that's what I said.

24 And you said, oh, no, there's a specific court

25 case.  And I said, I'm not aware of a specific co urt case.
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 1 Which I'm not.

 2 I do know that the courts allow, I believe, as a

 3 matter of being a generally-informed person, that  courts

 4 allow -- many courts -- I don't know.  Every cour t?  I don't

 5 know.  Many courts allow prisoners to marry.

 6 And it's a topic of interest to me as a person

 7 interested in marriage.  And I have the level of knowledge as

 8 adumbrated in this definition.  Which is not a de ep one, but

 9 I know that prisoners are allowed to marry.  And I know that

10 in order to consummate the marriage, they would h ave to wait

11 until they get out of prison, or if they are in a  system that

12 allows conjugal visits.

13 That's all I know.  I'm not aware of specific cou rt

14 cases that have or haven't done this.  I know it' s been a

15 tendency on the part of the courts, or at least s ome courts,

16 to -- to allow prisoners to marry.

17 It's not my area of expertise.  I just -- that's my

18 level of knowledge.

19 Q. But it is clear, is it not, that the growing permis sion

20 on the part of courts to accept married couples w ho cannot

21 have sexual intercourse, for example, when one sp ouse is in

22 prison, is something that exists today.  It's not  a

23 hypothetical situation, correct, sir?

24 A. I don't think I ever said it's a hypothetical.

25 Q. I'm not asking whether you ever said it or not.  I think
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 1 the record will show whatever it shows.

 2 All I'm asking you now is --

 3 A. If you're asking me if there are prisoners who can

 4 marry, the answer, to my best knowledge, is yes.

 5 Q. Even when they cannot have sexual intercourse, corr ect?

 6 A. Until they get out of prison.

 7 Q. Well, if they are in for life, they never get out o f

 8 prison, right?

 9 A. Well, if they're in life and -- they're in prison f or

10 life, and they're in a system that does not allow  any

11 conjugal visits, I would have to consult experts to find out

12 if there is a human being in the country who is i n such a

13 situation.  He's in prison for life, he's married , and he is

14 not in a system in which any conjugal visitation is allowed.

15 And if there -- I don't know whether there is suc h

16 a person.  But if there were, then it would be tr ue that that

17 person would be a married person who cannot consu mmate his

18 marriage through sexual intercourse.  That's my a nswer to

19 your question.

20 Q. And at your deposition on November 3, 2009, you say :  

21 "The law on this has changed in recent

22 decades.  And now, in recent years, there has

23 been a growing permission on the part of

24 courts to accept married couples who cannot

25 have sexual intercourse.  For example, when
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 1 one spouse is in prison."

 2 Correct, that's what you said on November 3, 2009 ,

 3 correct?  That is a --

 4 A. Yes.  Yes.  I'm not looking at a transcript now.  B ut,

 5 yes, that's what I said.

 6 Q. And it is your testimony that you have never looked  at

 7 any court cases that address whether or not priso ners can

 8 marry, correct?

 9 A. To the very best of my recollection and memory, I h ave

10 never consulted, by reading anything, a court doc ument that

11 is related to the topic that we are discussing.  I'm not

12 saying I never have.  I have been reading things for a long

13 time.  But, to the best of my knowledge, I have n ever read a

14 court document that is specifically focused on th is topic.

15 And if I ever have, then I have forgotten it.  Bu t I don't

16 really, honestly, don't think I have.

17 I have had conversations with people who are

18 lawyers about the -- I don't even know at which l evel this

19 thing gets decided.  But I know that there's a te ndency to

20 allow more freedom, I believe -- I believe that t here is a

21 tendency to allow prisoners more freedom than was  heretofore

22 the case to marry.  And that's about as far as I was trying

23 to go in my deposition statement.

24 Q. What I'm focusing on now, sir, is, in your study of

25 marriage, have you come across cases from the Uni ted States
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 1 Supreme Court that talk about marriage as a funda mental right

 2 of all people?

 3 Have you come across any cases that discuss that?

 4 That is a yes or no question.

 5 A. By "come across" do you mean have I read -- read

 6 something that the courts have written?

 7 Q. Let's start with that.  Have you read any Supreme C ourt

 8 opinions that discuss marriage as a fundamental r ight?  Just

 9 yes or no.

10 A. Well, I --

11 Q. Or "I don't remember."

12 A. To the best of my knowledge, the answer is no.

13 Q. Okay.  Now, has any person summarized for you the

14 holdings of the United States Supreme Court in ca ses that

15 discuss the fundamental right to marry?

16 A. I believe the answer to that is yes, because if som eone,

17 you or someone were to ask me is it my understand ing that the

18 Supreme Court has stated -- at some point in time , at any

19 point in time, has used the term "fundamental rig ht to marry"

20 and has articulated a fundamental right to marry,  my answer

21 would be that I believe -- I believe that the Sup reme Court

22 has stated such a right.

23 And it would be my -- I would not be surprised to

24 learn that were true.  I would be happy to learn that it's

25 true.  But I'm not basing it on sure knowledge of  having read
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 1 any document.

 2 Q. I'm not asking you whether you would be surprised b y it.

 3 I'm just trying to ask you whether you are aware of it and

 4 whether you considered that in your work.  That's  all I was

 5 trying to get at.

 6 And having talked about it this far, does it

 7 refresh your recollection that somebody has talke d to you

 8 about the United States Supreme Court holding tha t prisoners

 9 had a fundamental right to marry, even if they we re not able

10 to have sex?

11 Does that refresh your recollection that you have

12 either been told that or read that?

13 A. No, sir.  I --

14 Q. Okay.

15 A. -- to the best of my knowledge, have never been tol d

16 that or ever read that.

17 Q. Okay.

18 A. To the best of my recollection.

19 Q. Okay.  Let me turn to another subject.

20 And let me ask you to look at tab 8.

21 (Mr. Cooper confers with Mr. Boies.)

22 MR. BOIES:   Absolutely.  Absolutely.

23 THE COURT:  All right.  Can we resume at five

24 minutes of the hour?

25 MR. BOIES:   Yes, Your Honor.
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 1 THE COURT:  All right.

 2 (Recess taken from 10:40 to 10:58 a.m.) 

 3 THE COURT:  Mr. Boies, you may continue.

 4 MR. BOIES:   Thank you, Your Honor.

 5 BY MR. BOIES:    

 6 Q. Would you turn to tab 8 in the binder that we gave you

 7 this morning.

 8 A. Yes.

 9 Q. This is Plaintiffs' Exhibit 2879.  And it's titled,  "The

10 Marriage Movement.  A Statement of principles."  And you're

11 familiar with this, are you not, sir?

12 A. Yes, sir.

13 Q. And this was put out by the Institute for American

14 Values; is that correct?

15 A. It was put out by three organizations; one of which  was

16 the Institute for American Values.

17 Q. And did you review this before it was put out?

18 A. Yes, sir.

19 Q. And did you agree with it?

20 A. Well, if -- if I had -- if it had been my own writi ng, I

21 would have -- the words would not have been the s ame.  But I

22 supported -- I supported the overall thrust of th e document,

23 and felt that it was a valuable contribution to t he public

24 discussion.

25 Q. And one of the things the document talks about is h ow
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 1 marriage is in crisis; is that correct?

 2 A. I don't recall if it used the words "crisis," but i t

 3 wouldn't surprise me to find that it did.

 4 Q. If you turn to page 5.

 5 MR. BOIES:   Your Honor, I would offer Plaintiffs'

 6 Exhibit 2879.

 7 MR. COOPER:  No objection, Your Honor.

 8 THE COURT:  Very well.  2879 is admitted.

 9 (Plaintiffs' Exhibit 2879 received in evidence.) 

10 THE WITNESS:  Yes, okay, it does use the word

11 "crisis."

12 BY MR. BOIES:    

13 Q. And it discusses why marriage has weakened, correct ,

14 sir?

15 A. Yes, sir.  I mean, I'm assuming it does.  I -- I be lieve

16 it -- my recollection is that it does.

17 Q. Yes.  And your recollection is correct.

18 And the reasons that are given why marriage is

19 weakened have nothing to do with homosexuality or  same-sex

20 marriage, correct?

21 A. The reasons given in this document?

22 Q. Yes.

23 A. From the year 2000?

24 Q. Yes.

25 A. To the best of my recollection, we did not include
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 1 anything about homosexuality or the then not very

 2 significant -- not very -- you know, very nascent  gay

 3 marriage legal cases.  I'm not confident of this but, to the

 4 best of my knowledge, this document does not make  any

 5 extensive or perhaps even no references to those topics.

 6 Q. Okay.

 7 A. That's based on my memory.

 8 Q. Okay.  Now, let me ask you to turn to page 8.  And

 9 there's a heading that says, "What is Marriage?  Six

10 Dimensions."  And it says, "Marriage Has At Least  Six

11 Important Dimensions."

12 Do you see that?

13 A. Yes, sir.

14 Q. And do you agree with that?

15 A. Marriage has at least six important dimensions?

16 Q. Yes.

17 A. Oh, my goodness.  I think I would have to take a mo ment

18 to review what this group of scholars wrote.

19 I was a signatory of this document, and so I read

20 it and thought it was a valuable and positive con tribution.

21 But if you want me to -- I'm not quite sure if yo u -- if you

22 want me to, on a word-by-word basis, say I agree with every

23 single sentence in the following few paragraphs, I'm afraid

24 you're going to have to give me a moment to read them and

25 refresh my memory of what the actual wording of e ach one of
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 1 them is.

 2 Q. My present question -- if you have to read it, read  it.

 3 But my present question was simply whether you, a s a

 4 signatory to this document, agree that marriage h as at least

 5 six important dimensions?

 6 A. What I will say is that I agree that this is a -- f or

 7 the purposes of this document, for what this docu ment was

 8 trying to do, I believe that this is a useful way  of

 9 describing marriage's dimensions.

10 Q. The first of these six important dimensions is that

11 "Marriage is a legal contract."  Do you see that?

12 A. Yes, sir.

13 Q. And taking the current subject of gay and heterosex ual

14 marriage, whether you have a heterosexual couple or a gay or

15 lesbian couple, the dimension of marriage as a le gal contract

16 would be the same, correct?

17 A. Yes, sir.

18 Q. And the second dimension --

19 A. You're saying that gay -- you're saying that same-s ex

20 marriage would be a legal contract like opposite- sex

21 marriage?

22 Q. Yes.

23 A. Yes, sir.  Yes, sir.

24 Q. And the second important dimension that's listed he re

25 is, "Marriage is a financial partnership."  Do yo u see that?
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 1 A. That would be the same, as well.

 2 Q. And that would be the same for heterosexual couples  and

 3 homosexual couples, correct?

 4 A. Yes, sir.

 5 Q. And the next important dimension of marriage that's

 6 listed here is, "Marriage is a sacred promise."  And that,

 7 again, would be the same for gay and lesbian coup les as for

 8 heterosexual couples, correct?

 9 A. As would be the same in "sexual union" and "persona l

10 bond."

11 Q. Which are the next two?

12 A. Yes, sir.

13 Q. "Marriage is a sexual union" was the fourth importa nt

14 dimension.  And "Marriage is a personal bond" was  the fifth

15 important dimension.  Correct?

16 A. Yes, sir.

17 Q. And the sixth important dimension is, "Marriage is a

18 family-making bond," correct?

19 A. Yes, sir.

20 Q. And, obviously, a heterosexual marriage can -- and by

21 "family-making bond," let me just ask, does this mean it's a

22 family-making bond even when there are only two p eople, or

23 does it mean that this is a way of establishing c hildren?

24 A. I just -- I -- I'm afraid -- I'm sorry.  Could you

25 repeat the question.
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 1 Q. Sure.  Let me break it up this way.  The sixth impo rtant

 2 dimension is, "Marriage is a family-making bond."

 3 Now, when two people are married, they become a

 4 family, correct?

 5 A. Yes, sir.

 6 Q. And that is true for gay and lesbian couples on the  one

 7 hand, and --

 8 A. Opposite.

 9 Q. -- heterosexual couples on the other, right?

10 A. Yes, sir.

11 Q. And both gay and lesbian couples on the one hand an d

12 opposite sex couples on the other can raise child ren within

13 that family bond, correct?

14 A. Can both opposite-sex couples and same-sex couples raise

15 children?  Yes, sir.

16 Q. Okay.  And in that connection, let me ask you --

17 A. The important word there is the verb "raise."

18 Q. Yes. 

19 A. Yes. 

20 Q. In that connection, let me ask you to turn to tab 9 .

21 This is Plaintiffs' Exhibit 2898.  It is an artic le in the

22 Social Science Quarterly by Laura Langbein and Mark Yost,

23 entitled "Same-Sex Marriage and Negative External ities."

24 Do you see that?

25 A. I am looking at this article for the first time, I
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 1 believe, yes.

 2 Q. So you have not seen this before?

 3 A. To the best of my knowledge, I have not.

 4 Q. Do you know either of these authors?

 5 A. No, sir.

 6 Q. So you're not familiar with either of these two aut hors

 7 or their work?

 8 A. I can't say that I've never read anything by them.  But

 9 sitting here right now, they are not -- those nam es are not

10 familiar to me.

11 MR. BOIES:   Your Honor, we would ask you take

12 judicial notice of Plaintiffs' Exhibit 2898.

13 THE COURT:  Very well.

14 MR. COOPER:  Your Honor, we have no objection to

15 the request made by Mr. Boies.  I would note, thi s is a

16 document we haven't seen until, I think, this mor ning.  But

17 we have no objection to you taking judicial notic e of it.

18 THE COURT:  Fine.

19 BY MR. BOIES:    

20 Q. Now, on the first page there is a summary, and ther e are

21 headings:  "Objectives," "Methods," "Results," an d

22 "Conclusions."

23 Do you see those headings?

24 A. Yes, sir.

25 Q. Now, after "Conclusions" the article states as the
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 1 conclusions:

 2 "The argument that same-sex marriage

 3 poses a negative externality on society

 4 cannot be rationally held.  Although many

 5 might believe that this conclusion is so

 6 obvious that it does not warrant testing,

 7 many politicians use this argument as a

 8 fact-based rationale to legitimatize bans on

 9 same-sex marriage."

10 Now, you have said that you don't recall having

11 seen this article before.  But are you aware of s cholars who

12 have asserted, in peer-reviewed articles, that th e argument

13 that same-sex marriage poses a negative externali ty on

14 society cannot be rationally held?

15 A. Yes.  And I'm also aware of many arguing that it's so

16 obvious that it need not warrant -- it need not b e tested.

17 Q. So you're aware of --

18 A. In other words, it's a self-evident beginning

19 proposition for them.  They think that it's so se lf-evident

20 that anybody who has an opposing point of view is  not a

21 rational person.

22 Q. And --

23 A. Many articles say this.

24 Q. Many articles say this?

25 A. Yes, sir.
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 1 Q. Incidentally, you talked about how the issues that you

 2 are addressing are issues that are addressed by s ociologists,

 3 anthropologists, and psychologists, and other sch olars.

 4 Have you looked at what associations of those

 5 scholars have said about same-sex marriage?

 6 A. Yes, sir.  A number of them I have looked at, yes, sir.

 7 I don't know that I've necessarily looked at ever y one, but

 8 I've certainly seen a number of them.

 9 Q. Do you know, for example -- I'm going to hand out

10 another binder.

11 A. Thank you.

12 Q. Do you know, for example, what position the America n

13 Psychoanalytic Association takes with respect to same-sex

14 marriage?

15 A. My recollection is that their corporate kind of lob bying

16 body has endorsed it.

17 Q. When you say their lobbying body --

18 A. Or their -- the leaders of their association, let's  put

19 it that way.  The people that speak for them as - - as -- as a

20 professional scholarly association, their leaders .

21 Q. Let me ask you to look at tab 3 of this new binder that

22 I just handed you, where you have a publication o f the

23 American Psychoanalytic Association.  Do you see that?

24 A. I think my tab 3 says "Lesbian Mothers, Gay Fathers  and

25 Their Children:  A Review."  Unless I'm --
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 1 Q. We must have a different -- you should have -- you

 2 should have Plaintiffs' Exhibit 760 there.

 3 A. Am I in the wrong book?  It's a different book.

 4 Q. The binder you were just given, the small binder yo u

 5 were just given?

 6 A. 3.

 7 Q. Tab 3?

 8 A. Here it is.  He is.

 9 Q. The American Psychoanalytic Association publication ,

10 Plaintiffs' Exhibit 760 --

11 A. A position paper.

12 Q. Yes.  And it says the American Psychoanalytic

13 Association, in 1977 [sic], endorsed the followin g marriage

14 resolution.

15 Do you see that?

16 A. Yes, sir.

17 Q. And it states:  

18 "Because marriage is a basic human right

19 and an individual personal choice, RESOLVED,

20 the State should not interfere with

21 same-gender couples who choose to marry and

22 share fully and equally in the rights,

23 responsibilities, and commitment of civil

24 marriage."

25 Were you aware that in 1997, the American
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 1 Psychoanalytic Association had adopted that resol ution?

 2 A. Yes, sir, I believe I have -- I believe I have read  this

 3 one, or read excerpts from this position statemen t.

 4 As I mentioned, there are many such statements.

 5 And I'm -- I might be able to save us time by say ing, I

 6 perfectly understand that many scholarly associat ions, the

 7 leadership groups, as a policy matter have endors ed same-sex

 8 marriage.

 9 Q. Now, you say "as a policy matter."

10 Let me ask you to look at page 4 of this exhibit,

11 where a number of references are listed.  And are  you aware

12 of these references?  Have you read these materia ls?

13 A. Well, I've read a number of them.

14 Q. Okay.

15 A. Let me see if I've read every single one.

16 No, sir, I have not read all of them.

17 Q. Why don't you just identify the ones you've not rea d.

18 A. Bradford.  Chan.  DiPlacido.  Falkner.  Green, I do n't

19 know.  Greenan.  King.  Herek.  

20 I've read Gilbert Herdt, but I can't recall if I' ve

21 read this article or not by Gilbert Herdt and his  colleague

22 Kertzer.

23 House, I don't believe I've read.  Kertzner.

24 Kiecolt-Glaser, I think I have read.  I'm pretty sure I've

25 actually cited it somewhere, but I can't speak wi th certainty
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 1 on that.

 2 Kim, no, I don't think.  Although, I'm not sure.

 3 Meyer, I don't think so.  Morris, I don't think s o.

 4 Patterson, I think so, but I -- I've certainly re ad

 5 Charlotte Patterson's work on this subject over t he years.

 6 She has written many articles.  And I believe I'v e read this

 7 one, but I'm not 100 percent confident that I hav e.

 8 Peplau, I don't think so.  And Williams, I don't

 9 think so.  Williams, I'm confident, I have not re ad.

10 Q. So you did read the Waite and Gallagher article?

11 A. It's a book.

12 Q. Book.  And you think you've read the Patterson arti cle.

13 You're pretty sure you read the Kiecolt-Glaser

14 article.  And you read the two articles by Ama- - - is it --

15 A. Amato, Paul Amato.

16 Q. Amato.  The two articles by Amato.  

17 And the article -- or book, I guess it is, by

18 Blumstein and Schwartz.  Is that correct?

19 A. That's my best -- that's the best answer I can give  you

20 right now.

21 Q. Okay.  Let me just, while I'm here, the American

22 Psychological Association has also adopted a reso lution in

23 favor of gay marriage, correct, sir?

24 A. Yes, sir.

25 Q. And let me ask you to look at tab 4 in this binder.   And
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 1 this is Exhibit 765.

 2 Have you seen this document before?

 3 THE COURT:  I believe this is in evidence.  Is it

 4 not?

 5 MR. BOIES:   It is, Your Honor.  It is, Your Honor.

 6 THE WITNESS:  Mr. Boies, I'm fairly confident that

 7 I read it when it came out, but I can't absolutel y give you

 8 a -- it's my best -- I certainly know of the endo rsement.

 9 And I have certainly read of the endorsement.

10 And I know that I've read excerpts.  And I believ e

11 I read the document in its entirety when it came out, but I

12 cannot say that with absolute certainty.

13 BY MR. BOIES:    

14 Q. Now, on the third and fourth and fifth pages of the

15 document, the last three pages of the document, t here are a

16 series of references.  Do you see that?

17 A. Yes, sir.

18 Q. Now, this is -- this is a very long list.  And by

19 glancing at it, can you tell me whether you have read most of

20 these or not read most of these?

21 A. By "most" do you mean more than 50 percent?

22 Q. Yes.  I'm just trying to figure out, is it faster t o ask

23 you those that you have read or those you have no t read?

24 Which is the faster way to go through this?

25 A. Just give me one moment.  I think that I have not r ead
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 1 at least 51 percent of these documents.

 2 Q. Okay.  Then why don't you just tell me the ones you  have

 3 read.

 4 A. The Anthropological Association statement.

 5 Again, I think -- well, that's a different

 6 Blumstein and Schwartz.  I don't know if I've rea d that or

 7 not.

 8 Most of these I have not read.  Some of them are

 9 duplicative of the other, the previous list that we were

10 going through.

11 THE COURT:  Is the question --

12 THE WITNESS:  Eskridge.

13 THE COURT:  -- whether he has read or not read?

14 MR. BOIES:   Read.

15 THE COURT:  Read.

16 MR. BOIES:   Which are the ones that has he read.

17 THE WITNESS:  I see.  Okay.  

18 American Anthropological Association, Eskridge,

19 Goodridge.  I think Johnson.  I think -- I think those few

20 are it, on this list.

21 BY MR. BOIES:    

22 Q. Okay.  Okay.  So that would -- and you said Eskridg e.

23 Did you read both of the Eskridge articles that a re here?

24 A. No, sir.  Just the Equality Practice.  That was his

25 book.
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 1 Q. So it would be --

 2 A. I'm sorry.  That -- I'm sorry.  It was a -- a law r eview

 3 article.

 4 Q. So you would have -- you would have read --

 5 A. I've also read his books, but that's a different --

 6 what's listed here is "Equality Practice," as a l aw review

 7 article.

 8 Q. So you would have read four or perhaps five of the 40 or

 9 41 references that are listed here, correct?

10 A. I think that's fair, yes, sir.

11 Q. Let me ask you to turn to tab 10 in the first binde r

12 that I gave you this morning.  Not the -- not the  recent

13 little binder, but the first binder I gave you th is morning.

14 Plaintiffs' Exhibit 2899.

15 A. I'm sorry --

16 MR. BOIES:   May I approach, Your Honor?

17 THE COURT:  Sure.

18 THE WITNESS:  I'm just having a hard time finding

19 out the binder that I am to look in.  One of thes e?

20 BY MR. BOIES:    

21 Q. It's this binder here.

22 A. Okay.  Goes up to 15.

23 Q. Tab 10 in that binder.

24 A. 10.

25 Q. This is Plaintiffs' Exhibit 2899.  It's entitled "W ill
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 1 Providing Marriage Rights to Same-Sex Couples Und ermine

 2 Heterosexual Marriage?" 

 3 Do you see that?

 4 A. I do, yes, sir.

 5 Q. Is this a document that you reviewed?

 6 A. Uhm, it's not listed on my documents included, but it --

 7 Badgett is someone whose articles I have read.  I  don't know

 8 whether or not I have specifically reviewed this article.

 9 MR. BOIES:   Your Honor, I would offer Plaintiffs'

10 Exhibit 2899.

11 MR. COOPER:  No objection to the Court taking

12 judicial notice of it.

13 THE COURT:  Very well.

14 THE WITNESS:  She's a prominent proponent of

15 same-sex marriage, Ms. Badgett.  So I've read -- I know I've

16 read a number of her things.

17 BY MR. BOIES:    

18 Q. She is a well-regarded scholar, is she not?

19 A. I don't know.  I don't know -- know -- know her -- I'm

20 perfectly happy to take your word for that.  I am  sure she

21 is.

22 Q. You don't know that one way or the other?

23 A. I'm just saying that I've read several of her artic les,

24 in an attempt to acquaint myself with her work, a nd I

25 appreciate the integrity of those articles.  I do n't know
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 1 quite what else to say.  She's obviously taking a  very --

 2 position quite opposite to my own, on most every possible

 3 question.  But I respect her as a thinker.

 4 THE COURT:  You have your answer.

 5 BY MR. BOIES:    

 6 Q. Let me ask you to look at tab 11 in the same binder .

 7 A. Yes, sir.

 8 Q. This is Defendants' Exhibit 2.  And I don't know wh ether

 9 this is in evidence or not.

10 A. I think it's -- I think it's on my list, Mr. Boies.   The

11 Amato article?

12 Q. Yes.

13 MR. COOPER:  To whatever extent it is not, we have

14 no objection, Your Honor.

15 THE COURT:  Is that a request to move it in?

16 MR. BOIES:   It is, Your Honor.

17 THE COURT:  All right.

18           (Defendants' Exhibit 2 received in evid ence.) 

19 BY MR. BOIES:    

20 Q. And this is a -- an article in which Amato investig ates

21 how children in households with both biological p arents

22 differ from children in households with only one biological

23 parent, correct?

24 A. Well, I see that you've read that from a summary th at

25 was written by someone else.
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 1 Q. Let me ask --

 2 A. What I --

 3 (Simultaneous colloquy.) 

 4 A. My understanding is that he is writing an article o n the

 5 impact of family formation change, on the cogniti ve, social,

 6 and emotional well-being of the next generation.

 7 Q. That's the title of the thing?

 8 A. Yes, sir.

 9 Q. But in terms of -- you've read this whole thing, of

10 course?

11 A. Yes, sir.

12 Q. And do you have a current recollection of it enough  to

13 answer a question about what the overall methodol ogy of this

14 article was?

15 A. Well, I believe he looked at some data from the Add

16 Health survey.  And I believe he was trying to in vestigate

17 whether or not children who grow up in -- I belie ve he -- I

18 believe he, at several times in the article, refe rs to it as

19 "continuously married biological parents."

20 I believe he is trying to compare, using this bod y

21 of data in this particular article and other book s and

22 articles -- he's looked at different bodies of da ta, but in

23 this particular article it's Add Health.  And he' s trying to

24 estimate outcome differences, comparing children who are

25 growing up in continuously married two biological  parent
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 1 homes with children from other family structures.   And he's

 2 making certain conclusions about those inquiries.

 3 And then he's making a policy recommendation, at

 4 the end, that it would be much to the advantage - -

 5 Q. I'm not asking you to summarize or give a book repo rt on

 6 this.  What I just want -- two quick questions th at I ought

 7 to be able to get answers to.

 8 The first is:  Is it your understanding that what

 9 he compares are the outcome differences between c hildren in

10 households with both biological parents as compar ed to

11 children in households with only one biological p arent?  Is

12 that your understanding or not?

13 A. Well, not really.

14 Q. Okay.  Let me ask you to look at the second paragra ph of

15 the document, okay.  It says:  

16 "Amato begins by investigating how

17 children in households with both biological

18 parents differ from children in households

19 with only one biological parent."

20 Do you see that?

21 A. Can you tell me where you're reading from?

22 Q. The very second paragraph of the document.

23 "Amato begins by investigating how

24 children in households with both biological

25 parents differ from children in households
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 1 with only one biological parent."

 2 Do you see that?

 3 A. I was reading from the --

 4 Q. Do you see that?

 5 A. Yes, sir, I see it.

 6 Q. Okay.  Now, is it your understanding that when Amat o

 7 uses the term "biological parent" in this article , he is

 8 including adoptive parents to be the same as biol ogical

 9 parents?

10 A. Yes, sir.

11 Q. Okay.  Now, with respect to the issue of biology, y ou

12 believe that it is more important that children g row up with

13 two parents than that they grow up with a single biological

14 parent, correct?

15 A. That -- that's not familiar to me as a statement th at

16 I've made.

17 Q. Well, for example, have you stated that it is impor tant

18 to encourage unmarried women who have children to  give their

19 babies up for adoption by married couples?

20 A. In several publications with certain qualifications  in

21 place, I have -- specifically with reference, in my mind, to

22 unmarried teenage girls, I have made such a recom mendation.

23 To the best of my memory, I have made such a reco mmendation.

24 Or I may have been a part of a study that made su ch a

25 recommendation.
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 1 Q. All right.

 2 MR. BOIES:   May I have just a moment, Your Honor?

 3 THE COURT:  Very well.

 4 MR. BOIES:   Your Honor, we've agreed on a list of

 5 documents to be admitted.  And I would hand that up, if I

 6 can.

 7 THE COURT:  Very well.

 8 MR. COOPER:  There's one document not on this list.

 9 It's a declaration by Mr. Prentice.  But it will be added to

10 the list.  It was part of an arrangement.

11 THE COURT:  Fair enough.  Do you have an exhibit

12 number on the document to be added?

13 MR. BOUTROUS:  Why don't we make that the next --

14 we'll put a --

15 THE COURT:  Number it later.

16 MR. BOUTROUS:  Okay.  Thank you, Your Honor.

17  (Plaintiffs' Exhibits 749, 1372, 2096, 2258, 

18 2259, 2866, 2876, 2877, 2878, 2879, 2898, 2899, 

19 2936, 2341 and 2403 received in evidence.) 

20           (Defendants' Exhibit 1109 received in e vidence.) 

21 MR. BOIES:   Thank you.

22 BY MR. BOIES:    

23 Q. All right.  Mr. Blankenhorn, let me -- let me just ask

24 you, hopefully, just two more quick areas.

25 First, would you turn to tab 3 of this binder, th e
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 1 binder that has 15 tabs to it.

 2 A. I have it, yes, sir.

 3 Q. And this is the review article that you referred to

 4 previously, and published in Developmental and Behavioral

 5 Pediatrics; is that correct?

 6 A. I'm sorry.  I'm really sorry, I must be --

 7 Q. 3.  Tab 3.

 8 A. Sorry.  "Lesbian Mothers, Gay Fathers, and Their

 9 Children."

10 Q. Yes.

11 A. Yes, sir.

12 Q. Are you familiar with this document?

13 A. Uhm, I -- I don't believe so, sir.

14 Q. Okay.  There's something that's headed the "Abstrac t."

15 And you know what an abstract is; do you not?

16 A. Of course.

17 Q. And the abstract says:

18 "There is a variety of families headed by

19 a lesbian or gay male parent or same-sex

20 couple.  Findings from research suggest that

21 children with lesbian or gay parents are

22 comparable with children with heterosexual

23 parents on key psychosocial developmental

24 outcomes."

25 Do you see that?
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 1 A. Yes, sir.

 2 Q. And even though you may not be aware of this articl e,

 3 are you aware of other articles in peer-reviewed journals

 4 that reach that conclusion?

 5 A. Yes, sir, I am aware.

 6 Q. Now, we've talked a lot about the institution of

 7 marriage.  You would agree that the institution o f marriage

 8 is constantly evolving, correct?

 9 A. Yes, sir.

10 Q. And always changing, correct?

11 A. I wrote those words in my book.

12 Q. And no single universally accepted definition of

13 marriage, correct?

14 A. I wrote those words, too.

15 MR. BOIES:   Your Honor, I have no more questions.

16 THE COURT:  Redirect, Mr. Cooper.

17 MR. COOPER:  Thank you, Your Honor.  I can be quite

18 brief, I think.

19                       REDIRECT EXAMINATION 

20 BY MR. COOPER:   

21 Q. Mr. Blankenhorn, is your -- is your book in front o f you

22 the entire book, Future of Marriage?

23 A. Do you mean -- oh, no, sir.  No, sir.

24 MR. COOPER:  Could I hand the full book, because

25 there's a page I wanted to refer to that isn't in  any of
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 1 these excerpts that are before him.

 2 THE COURT:  Sure.

 3 MR. COOPER:  Thank you.

 4 THE COURT:  This is Exhibit 9 -- DIX956.  And I

 5 believe this has already been admitted.

 6 MR. COOPER:  May I hand the book to the witness,

 7 Your Honor?

 8 THE COURT:  Yes, indeed.  I say, 956 is in?

 9 MR. BOUTROUS:  Yes, Your Honor.

10 THE COURT:  All right.

11 BY MR. COOPER:   

12 Q. Mr. Blankenhorn, do you recall yesterday, when Mr. Boies

13 read a passage from page 2 of your book, The Future of

14 Marriage, in which you say, among other things, that:

15 "I believe that today the principle equal

16 human dignity must apply to gay and lesbian

17 persons."

18 Do you recall that?

19 A. Yes.

20 Q. Would you look on page 3 of your book, the last two

21 paragraphs.  I'd like to read those paragraphs in to the

22 record:

23 "Many thinkers, perhaps most notably

24 Isaiah Berlin, the great 20th century

25 philosopher of liberalism, have pointed out
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 1 that many important choices we face do not

 2 involve choosing between good and bad, but

 3 between good and good.

 4 "It is good to deter crime by punishing

 5 criminals.  It is also good to forgive.  But

 6 doing more punishing means doing less

 7 forgiving because the two goods are to some

 8 extent mutually exclusive.

 9 "Berlin's concept of goods in conflict is

10 central to my understanding of society's need

11 to make choices regarding the definition of

12 marriage.

13 "One good is the equal dignity of all

14 persons.  Another good is a mother and father

15 as a child's birthright.  These goods are at

16 least partially in conflict.  Resolving that

17 conflict, making a morally responsible choice

18 about the future of marriage that is faithful

19 to the essential purposes of the institution

20 while at least recognizing both of these

21 goods is a major aim of this book."

22 Earlier, I think, in your colloquy with Mr. Boies ,

23 you mentioned a conflict of goods.  Is this -- do es this

24 essentially capture your -- your thought on that,  or

25 summarize it?
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 1 A. Yes, sir.

 2 Q. Turn to page 20 of the witness -- excuse me, the --  of

 3 the document behind tab 13 of your witness binder  from this

 4 morning.  And that is another excerpt.  That is a n excerpt of

 5 your book.

 6 A. This is from Fatherless America?

 7 Q. No.  This is from The Future of Marriage.

 8 A. Oh, yes, I have it.  I'm sorry.

 9 Q. Do you recall this morning colloquy with Mr. Boies,  in

10 which you made clear that to the degree you must choose

11 between the rights and interests of gays with res pect to

12 same-sex marriage on the one hand, and the intere sts that you

13 have articulated previously that are served by cu stomary

14 marriage, you would, with anguish, choose those i nterests

15 served by customary marriage; do you recall that?

16 A. Yes, sir.

17 Q. All right.  I want you to refer now to page 20, the  last

18 full paragraph of your -- of the page in your boo k The Future

19 of Marriage.  And, again, I'd like to read that, as well.

20 "In the case of same-sex marriage, one

21 priority is the particular rights and needs

22 of same-sex couples, the right to equal

23 respect, the right to form loving, stable

24 partnerships and families, and the need for

25 greater social acceptance.
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 1 "Another priority is the collective

 2 rights and needs of children.  The right to

 3 know and be loved by a mother and a father,

 4 and the need for as many children as possible

 5 to grow up under a strong shelter of

 6 marriage, our society's most pro-child

 7 institution.

 8 "To the degree that these two priorities

 9 can be in harmony, or at least exist together

10 in peace, I want to embrace them both."

11 Is that your view?

12 A. Yes, sir.

13 Q. Do you believe that they can be embraced in harmony ?

14 A. Yes, sir.

15 Q. Do you believe that, for example, many of the items  that

16 you identified this morning on the list of good p ublic policy

17 outcomes that would flow from same-sex marriage c an be

18 achieved through, for example, domestic partnersh ips?

19 A. I do.  That's my understanding of the -- that's bee n my

20 own conclusion, in trying to wrestle with this co ncept of

21 goods in conflict.

22 And that's -- this is the conclusion that I have

23 come to, as I have tried to -- to reconcile these  -- this

24 conflict, as best I can.

25 Q. And did you speak to that yesterday, in connection with
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 1 describing the process you had gone through which  culminated,

 2 I think, in the publication of an article in the New York

 3 Times early last year?

 4 A. Yes, sir.  Endorsing the protection of marriage for  its

 5 distinctive purpose, but also establishing very s trong

 6 domestic partnership structures.

 7 MR. COOPER:  Your Honor, I have no further

 8 questions.

 9 I would like to submit into the record for judici al

10 review a copy of that New York Times article.  I don't have

11 it in my hands right now.  But I will get copies into my

12 hands and into the court's and into counsel's.

13 MR. BOIES:   No objection, Your Honor.

14 THE COURT:  Very well.  That will be marked as DIX

15 next in order.

16 MR. COOPER:  Here they are now.

17 THE COURT:  You have able assistance.

18 MR. COOPER:  Yes, indeed.  Thank you.

19 THE COURT:  All right.

20           (Defendants' Exhibit 2720 received in e vidence.) 

21 MR. COOPER:  Thank you.  And so I have no further

22 questions, Your Honor.

23 THE COURT:  Very well.  Then, thank you,

24 Mr. Blankenhorn.  You may step down.  Thank you f or your

25 testimony.
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 1 (Witness excused.)

 2 Any additional witnesses, Mr. Cooper?

 3 MR. COOPER:  I beg your pardon, any what?

 4 THE COURT:  Call your next witness.

 5 MR. COOPER:  Your Honor, we have no further

 6 witnesses.

 7 THE COURT:  Very well.  Now, I understood that you

 8 had some documents that you wanted to add.  Have we taken

 9 care of that this morning?

10 MR. COOPER:  I think we have resolved it.  And my

11 colleague, Mr. Thompson, has been the lead for us  on that,

12 and he can speak to that.

13 MR. THOMPSON:  Your Honor, this will just take a

14 very brief moment, but there are a couple of item s.

15 We have a proffer of documents.  And the plaintif fs

16 have not objected to this list of documents.  The se are the

17 official campaign speech and materials of

18 ProtectMarriage.com.  And we have a list of those  documents.

19 In addition, there is one other document, DIX2717 ,

20 which the plaintiffs have not objected to.  So wi th the

21 Court's permission, we would submit that list.  T hat's DIX?

22 MR. THOMPSON:  2717.

23 THE COURT:  Very well.

24           (Defendants' Exhibit 2717 received in e vidence.) 

25 MR. BOUTROUS:  Thank you.
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 1 MR. THOMPSON:  In addition, Your Honor, a moment

 2 ago there was reference to the fact that we had a n additional

 3 document for which we didn't have a number.  We n ow have the

 4 document.  We have a number.  It's under seal, bu t may I pass

 5 that to the clerk?

 6 THE COURT:  You may.

 7 MR. THOMPSON:  And it's DIX2719.

 8 THE COURT:  Fine.  And that's being admitted

 9 without objection, I gather?

10 MR. BOUTROUS:  That's correct, Your Honor.

11 THE COURT:  Okay.

12 (Defendants' Exhibit 2719 received in evidence.) 

13 MR. THOMPSON:  In addition, Your Honor, just in the

14 nature of housekeeping, we have the counterdesign ations of

15 Professor Young and Nathanson, the pink and the y ellow.

16 THE COURT:  Yes.

17 MR. THOMPSON:  We understand the Court will resolve

18 that at the Court's convenience, but we just want ed to note

19 that we would still like the pink and the yellow in the

20 record.

21 And, in addition, we have made some

22 counterdesignations of Dr. Tam's deposition.  We understand

23 that there may be objections to that, but we'd st ill like to

24 submit those, subject to whatever objections the plaintiffs

25 have.
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 1 MR. BOUTROUS:  Your Honor, we just received those

 2 this morning so we would like, if possible, the o pportunity

 3 to review them and make submissions by the end of  the week,

 4 with our position or counterdesignations.

 5 THE COURT:  That would be fine.

 6 MR. BOUTROUS:  Thank you.

 7 MR. THOMPSON:  And the same goes for Dr. Robinson.

 8 And we have no objection to their taking until th e end of the

 9 week on that, for their --

10 THE COURT:  Dr.?

11 MR. THOMPSON:  Robinson.  There are some counters

12 for him.

13 THE COURT:  All right.

14 MR. BOUTROUS:  Thank you.

15 THE COURT:  I, too, have some housekeeping that I

16 want to do.  But perhaps --

17 MR. THOMPSON:  I have one more item, Your Honor.

18 THE COURT:  All right.

19 MR. THOMPSON:  And then, finally, Your Honor, we

20 did note, as the Court is aware, that our motions  to compel

21 are outstanding.  And we're not in a position to formally

22 rest our case until those are resolved.

23 If we were to receive documents from the No On 8

24 campaign, then we might want leave to submit thos e documents

25 and/or call witnesses pertaining to those subject  matters.
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 1 But other than that, we have no further witnesses

 2 and no further documents.

 3 THE COURT:  Very well.  We have either this morning

 4 or last evening issued an order calling for a res ponse from

 5 the third parties that you have subpoenaed, the t hree

 6 organizations, and have also given the plaintiffs  an

 7 opportunity to chime in, if they wish to do so.  They may or

 8 may not wish to do so.

 9 But we've set a briefing schedule on that.  And s o

10 we should receive those by -- 

11 THE LAW CLERK:  Friday.

12 THE COURT:  -- Friday.

13 MR. THOMPSON:  Thank you, Your Honor.

14 THE COURT:  So I think that will be taken care of.

15 And housekeeping from the plaintiffs?

16 MR. BOUTROUS:  Yes, Your Honor.  Thank you.  And

17 they are truly housekeeping.

18 The first issue, the Plaintiffs' Exhibit 2332A,

19 which was a list of materials considered by Mr. B lankenhorn,

20 was not moved into evidence.  We would like to mo ve that into

21 evidence so it's in the record before the Court.

22 THE COURT:  2332A?

23 MR. BOUTROUS:  That's correct.

24 THE COURT:  Hearing no objection.

25 MR. COOPER:  No objection, Your Honor.
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 1 THE COURT:  Very well.

 2 (Plaintiffs' Exhibit 2332A received in evidence.)  

 3 MR. BOUTROUS:  Thank you, Your Honor.

 4 Another exhibit issue, during Mr. Boies's

 5 examination of Mr. Blankenhorn he referred to Pla intiffs'

 6 Exhibit 744, which was the book, The Future of Marriage, by

 7 Mr. Blankenhorn.

 8 THE COURT:  Yes.

 9 MR. BOUTROUS:  Defendants' Exhibit 956 is the book.

10 It's in evidence.  We could either move ours in, too, or I

11 could clarify for the record that when Mr. Boies was

12 referring to Plaintiffs' Exhibit 744, he was refe rring to the

13 book which is Defendants' Exhibit 956, which is i n evidence.

14 THE COURT:  Very well.  We'll simply note in the

15 record that those two books are the same book by different

16 exhibit numbers.

17 MR. BOUTROUS:  Thank you, Your Honor.

18 As the Court will recall, we had moved into

19 evidence a couple of -- two documents from the Li brary of

20 Congress.  And we did not have the official copie s.  We

21 represented to the Court that they were in the Li brary of

22 Congress.

23 We now have official copies, so I would simply li ke

24 to substitute in the official copies.  Plaintiffs ' Exhibit

25 2581, which was the IRS letter from 1974; and the n
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 1 plaintiffs' Exhibit 2566, which was the letter to  the

 2 Mattachine Society.

 3 And I will provide copies to the Court and to

 4 opposing counsel.

 5 THE COURT:  Very well.

 6 MR. BOUTROUS:  Thank you.

 7 And then, finally, we have a number of documents

 8 that we just received from the -- where we disput ed issues in

 9 the privilege log.  And we would like to reserve the right to

10 review those and supplement the record, where app ropriate and

11 as appropriate, once we have had a chance to revi ew them.

12 THE COURT:  Very well.  That will be fine.

13 MR. BOUTROUS:  Thank you, Your Honor.

14 I think that's it from my list.

15 THE COURT:  I was going to ask the plaintiffs, and

16 now that the defendants have essentially rested, whether you

17 intend to call any rebuttal witnesses.

18 MR. BOUTROUS:  We do not, Your Honor.

19 THE COURT:  Mr. Thompson.

20 MR. THOMPSON:  Your Honor, I do apologize.  I

21 forgot one last housekeeping.

22 Fatherless America has been admitted twice under

23 the wrong number.  It's -- we labeled it DIX103, but it's

24 actually 108.  So we just wanted the record to be  clear that

25 Fatherless America is 108, and the record should be corrected
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 1 to reflect that.

 2 THE COURT:  All right.  Anything further from any

 3 party?  How about the attorney general?

 4 MS. PACHTER:  No, Your Honor.  We have nothing.

 5 THE COURT:  Or any of the other defendants?

 6 All right.  We have some loose ends for the Court

 7 to take care of, one of which has been mentioned.   And that

 8 is the motion to compel compliance with the No On  8 subpoenas

 9 that the defendants are seeking.  And that should  be taken

10 care of shortly.

11 We have, as yet, unresolved the motion to withdra w

12 by Dr. Tam.  And I think that's fully briefed.  A nd so it

13 simply remains to be ruled upon by the Court.

14 Similarly, I believe the motion to intervene by

15 Imperial County has been fully briefed.  And that  remains to

16 be ruled on by the Court.

17 We have 137 documents that the plaintiffs lodged

18 with the Court, that have not been submitted on t he record.

19 Do you recall those, Mr. Boutrous?  I believe tho se

20 came from the production.

21 MR. BOUTROUS:  Your Honor, I believe that they were

22 documents that were under seal, but let me -- if I could just

23 investigate and report back, right now.

24 THE COURT:  Well, we have the documents.

25 (Laughter) 
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 1 (Law clerk hands documents to Mr. Boutrous.)

 2 MR. BOUTROUS:  May I investigate these?

 3 (Laughter) 

 4 THE COURT:  Things do run downhill, don't they?

 5 (Laughter) 

 6 MR. BOUTROUS:  Yes, Your Honor.  We have dealt with

 7 these issues through the exhibits we have put int o evidence,

 8 so they can now remain with us, unless the Court would like

 9 them back.

10 (Laughter) 

11 THE COURT:  I think we have enough, Mr. Boutrous.

12 (Laughter) 

13 All right.  That's helpful.

14 Amicus briefs.  Do the parties have a position on

15 amicus briefs?

16 My inclination -- I have some inclination with

17 reference to that, but I would be happy to hear a ny

18 suggestions that the parties wish to offer.

19 MR. BOUTROUS:  Your Honor, our position would be,

20 to the extent the Court feels it would be useful,  relatively

21 brief amicus briefs filed -- I think the Court ha d indicated

22 seven days after the close of evidence at one of our earlier

23 hearings.  We would welcome that, as long as the Court felt

24 it was useful to the Court.

25 THE COURT:  Mr. Cooper.
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 1 MR. COOPER:  Your Honor, we don't have any kind of,

 2 you know, strident opposition to that, but it's d ifficult for

 3 me to imagine that the Court needs additional mat erial to

 4 chew on as you consider the issues before you.

 5 But I do think that it would be important to have

 6 some meaningful opportunity after any amicus brie fs were

 7 filed, for the parties then to put in their own - - their own

 8 papers, obviously, to the Court.

 9 THE COURT:  Obviously, I quite agree.

10 If it's agreeable to the parties, let me say that

11 the Court will set a deadline of seven days from today, that

12 will be next Wednesday, which I believe is Februa ry 3rd, for

13 applications to file amicus briefs.

14 And the Court will consider any such applications ,

15 and either grant or deny those as may be appropri ate.

16 And I will set a 15-page limitation on any amicus

17 participation, and provide a period of time for t he parties

18 to file whatever response, if any, that they wish  to make.

19 I agree with Mr. Cooper that it's -- it's an

20 abundant record, and I doubt amicus briefs can ad d too much.

21 But one never knows.  So I think we should at lea st leave the

22 door open to amicus participation.

23 And I believe that's it from my end.  I assume

24 there's nothing further from any of the parties?  

25 One other matter, Mr. Boutrous?
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 1 MR. BOUTROUS:  In terms of post-trial filings.

 2 THE COURT:  Yes.  Here's what I'd like.  I'd like

 3 to take some time to go over all of this material .

 4 I don't think, at this juncture, it would be

 5 helpful to have post-trial briefs.  You may very well,

 6 however, wish to submit references to the evidenc e that have

 7 been submitted, with your proposed findings of fa ct and

 8 conclusions of law.  Those you have already submi tted.

 9 And I'm sure that you presented the evidence in t he

10 case with those proposed findings in mind, and th e

11 conclusions.  And so it would be helpful if you c ould furnish

12 those to the Court.

13 I realize that you, too, have a lot of material t o

14 go through.  So I'll be guided by your suggestion  about how

15 much time you'll need in order to do that.

16 What I would like to do, after receiving those, a nd

17 after concluding today's proceedings, is to consi der that

18 material and then set a date for closing argument .

19 And what I will probably do, in connection with

20 setting that date, is to perhaps key up some ques tions that

21 have come to the fore as a result of the review o f the

22 evidence, and give you an opportunity to address that in

23 closing argument and in any post-trial briefing t hat you wish

24 to make on the law.

25 But I'd rather leave that date open at the presen t
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 1 time.  When the time comes, I'll have the clerk c all both

 2 sides and give you a range of dates so that you c an work it

 3 out consistent with, I'm sure, your many other ob ligations.

 4 But I would, at this point, I think, only request

 5 references to the evidence that you've submitted in

 6 connection with your proposed findings and conclu sions.

 7 How long do you think it will -- how long a time

 8 deadline would be reasonable for that submission?

 9 MR. BOUTROUS:  30 days would be fine with us, Your

10 Honor.  And I think that that would -- sounds lik e an

11 excellent approach.

12 THE COURT:  Mr. Cooper?

13 MR. COOPER:  It seems to me that 30 days should

14 be -- should be adequate, Your Honor, yes.

15 THE COURT:  Very well.  That will be, then -- well,

16 why don't we set February 26.  That's -- that's j ust about 30

17 days.  All right.  February 26.  And, probably, b y that time,

18 I'll have a much better idea of what kind of sche dule we

19 should set for the closing argument.

20 All right.  Anything further?

21 MR. BOUTROUS:  Your Honor, on behalf of the

22 plaintiffs, we just wanted to thank the Court's s taff for

23 making it so easy to try the case.  And we very m uch

24 appreciate everything everyone did during the tri al.

25 Thank you, Your Honor.
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 1 THE COURT:  Well, I want to extend my

 2 congratulations to the lawyers in the case for, o bviously, a

 3 fascinating case.  Extremely well-presented on bo th sides.

 4 Obviously, there are some old hands in the

 5 courtroom in this proceeding.  But I have been pa rticularly

 6 struck by the very fine work of many of the young er lawyers

 7 in the case, both here in the courtroom and, I'm sure, behind

 8 the scenes.

 9 (Laughter) 

10 It really -- the old hands should take great prid e

11 and pleasure in the younger colleagues that you'v e worked

12 with.  They have done a splendid job, and so you have much to

13 be pleased with.

14 And I would just like to take a moment to

15 personally congratulate you and tell you what a g ood job

16 you've all done.

17 MR. COOPER:  Thank you, Your Honor.

18 MR. BOUTROUS:  Thank you, Your Honor.

19 MR. BOIES:   Thank you, Your Honor.

20 (At 12:00 noon, the proceedings were adjourned.) 

21

22 -  -  -  - 

23

24

25
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