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No. 05-56040

IN THE UNITED STATES COURT OF APPEALS
FOR THE NINTH CIRCUIT

ARTHUR BRUNO SMELT, et al.
Plaintiffs-Appellants,

v.

COUNTY OF ORANGE, et al.
Defendants-Appellees.

ON APPEAL FROM THE UNITED STATES DISTRICT COURT
FOR THE CENTRAL DISTRICT OF CALIFORNIA

BRIEF FOR APPELLEE UNITED STATES

STATEMENT OF JURISDICTION

Plaintiffs in this case contend, among other things, that
Sections 2 and 3 of the Defense of Marriage Act ("DOMA") violate
the federal constitution. The district court had statutory
jurisdiction under 28 U.S.C. § 1331 but, as explained below,
plaintiffs lack standing to challenge Section 2 of DOMA.

on June 16, 2005, the district court abstained from deciding
plaintiffs’ constitutional challenges to various provisions of
state law, held that plaintiffs lack standing to challenge
Section 2 of DOMA, and upheld the constitutionality of Section 3
of DOMA. E.R. 16. On July 7, 2005, plaintiffs filed a timely
notice of appeal. See E.R. 14 (docket number 129). This Court

has jurisdiction under 28 U.S.C. § 1291.

x
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QUESTIONS PRESENTED

1. Section 2 of DOMA provides that no state shall be
required to give effect to a same-sex marriage recognized in any
other state. Plaintiffs are a same-sex couple who allege a
desire to marry in California, but who allege no present or
future connection with any other state. The first question
presented is whether the district court correctly held that
plaintiffs lack standing to challenge Section 2.

2. Section 3 of DOMA codifies, for purposes of federal law,
the traditional definition of marriage as the union of one man
and one woman. The second question presented is whether the
district court correctly held that Section 3 is consistent with
the Fifth Amendment.

The United States takes no position on whether the district
court properly abstained from deciding plaintiffs’ challenges to
various provisions of California law.

STATEMENT OF THE CASE

Plaintiffs, two males, wish to marry each other in
California and to obtain the benefits afforded to married couples
under California and federal law. In this action, plaintiffs
raise constitutional challenges to DOMA and to various provisions
of California law defining marriage as the union of one an and
one woman. The district court abstained from deciding

plaintiffs’ challenges to California law, held that plaintiffs

lack standing to challenge Section 2 of DOMA, and upheld the
constitutionality of Section 3 of DOMA.

a. Statutory and Enactment Background

1. 1In 1996, Congress enacted the Defense of Marriage Act
("DOMA") by overwhelming majorities in both Houses, and President
Clinton signed it into law. Pub. L. No. 104-199, 110 Stat. 2419
(1996) . Section 2 of DOMA addresses whether one state must give
effect to same-sex marriages recognized by another state.
Specifically, it provides that no state “shall be required to
give effect to any public act, record, or judicial proceeding of
any other State * * * respecting a relationship between persons
of the same sex that is treated as a marriage under the laws of
such other State.” 28 U.S.C. § 1738C. Section 3 of DOMA defines
the terms “marriage” and “spouse” for purposes of federal law.
Specifically, it provides:

In determining the meaning of any Act of Congress, or

of any ruling, regulation, or interpretation of the

various administrative bureaus and agencies of the

United States, the word “marriage” means only a legal

union between one man and one woman as husband and

wife, and the word “spouse” refers only to a person of

the opposite sex who is a husband or a wife.
1U0.5.C. § 7.

2. The House Judiciary Committee issued a report explaining
the background and purposes of DOMA. As the Committee explained,
DOMA was a direct response to Baehr v. Lewin, 852 P.2d 44 (Haw.

1993), in which a plurality of the Hawaii Supreme Court concluded

that the definition of marriage under Hawaii law, as the union of

one man and one woman, might warrant heightened scrutiny under
the state constitution. H.R. Rep. No. 104-664, at 2, reprinted
in 1996 U.S.C.C.A.N. 2905, 2906. In response, Congress sought
both to “preserve[] each State’s ability to decide” what should
constitute a marriage under its own laws and to “lay{] down clear
rules” regarding what constitutes a marriage for purposes of
federal law. 1d. Congress thus enacted Section 2 of DCMA
pursuant to its “express grant of authority,” under the Full
Faith and Credit Clause, “to prescribe the effect that public
acts, records, and proceedings from one State shall have in
sister States.” 1d. at 25, reprinted in 1996 U.S.C.C.A.N. at
2930. In Section 3 of DOMA, Congress codified, for purposes of
federal law, the definition of marriage in “the standard law
dictionary.” 1d. at 31, reprinted in 1996 U.S.C.C.A.N. at 2935
(citing Black's Law Dictionary 972 (6th ed. 1990}).

In explaining why Congress chose to limit federal marital
benefits to opposite-sex couples, the House Judiciary Committee
stressed the link between traditional opposite-sex marriage and
procreation. According to the Committee, society “recognizes the
institution of marriage” in order to encourage “responsible
procreation and child-rearing.” Id. at 12-13, reprinted in 1996
U.S.C.C.A.N. at 2916-17. Congress thus agreed with the Supreme
Court that “'no legislation can be supposed more wholesome and
necessary * * * than that which seeks to establish (government]

on the basis of the idea of the family, as consisting in and
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springing from the union for life of one man and one woman.’”
Id. at 12, reprinted in 1596 ﬁ4S.C.C.A.N. at 2916 (quoting Murphy
¥. Ramsey, 114 U.S. 15, 45 (1885)). The Committee elaborated:
“Why is marriage our most universal social institution, found
prominently in virtually every known society? Much of the answer
lies in the irreplaceable role that marriage plays in
childrearing and in generational continuity.” Id. at 13-14,
reprinted in 1996 U.S.C.C.A.N. at 2917-18. In discussing DOMA,
President Clinton similarly reasoned that “marriage is an
institution between a man and a woman, that among other things,
is used to bring children into the world.” 32 Weekly Comp. Pres.
Doc. 933 (May 23, 1996).

B. Facts and Proceedings

1. Plaintiffs, Arthur Bruno Smelt and Christopher David
Hammer, have stipulated that each “is an adult male desiring and
intending to enter into a civil marriage with each other and in
the State of California.” E.R. 51. In February and March 2004,
plaintiffs “applied for a marriage license from the County Clerk,
Orange County, California,” but the Clerk on both occasions
“refused to issue a marriage license because Plaintiffs are of
the same gender.” E.R. 51-52. Plaintiffs “received a
Declaration of Domestic Partnership from the State of California
dated January 10, 2000.” E.R. 52.

2. Plaintiffs filed this lawsuit against several California

and Orange County agencies and officals. Plaintiffs raised

Date Filed: 01/27/2011 Entry ID: 5522093

various state and federal constitutional challenges to Sections
300, 301, and 308.5 of the California Family Code, which define
marriage as exclusively a relationship between one man and one
woman. E.R. 17.' Plaintiffs also raised federal constitutional
challenges to Sections 2 and 3 of DOMA, and the United States
intervened to defend those provisions. E.R. 17-18. The parties
filed cross-motions for summary judgment, and the California
defendants alternatively sought abstention under Railroad

Commission v. Pullman Co., 312 U.S. 496 (1941), and its progeny.

3. On June 16, 2005, the district court issued the order
under review in this appeal. The court made three distinct legal
rulings.

First, the district court abstained from addressing the
plaintiffs’ state and federal constitutional challenges to
Sections 300, 301, and 308.5 of the California Marriage Code.

The court reasoned that Pullman abstention was appropriate
because the treatment of same-sex couples under state law is a
“sensitive area of social policy”; because the invalidation of

Sections 300, 301, and 308.5 under the state constitution would

obviate any need to determine whether those provisions are

! GSection 300 provides in pertinent part that marriage “is
a personal relation arising out of a civil contract between a man
and a woman.” Section 301 provides that “[aln unmarried male of
the age of 18 years or older, and not otherwise disgualified, and
an unmarried female of the age of 18 years or older, and not
otherwise disqualified, are capable of consenting to and
consummating marriage.” Section 308.5 provides that “[o]lnly
marriage between a man and a woman is valid or recognized in
California.”

consistent with the federal Constitution; and because the proper
resolution of the state constitutional challenges to Sections
300, 301, and 308.5 remains uncertain. E.R. 21-28.2

Second, the district court held that plaintiffs lack Article
III standing to challenge Section 2 of DOMA. The court reasoned
that plaintiffs “have not shown what ‘injury in fact' they have

suffered as a result” of Section 2.” E.R. 29. As the court
explained, although plaintiffs allege a desire to marry each
other in California, they allege neither a desire “to get married
* * * glsewhere and attempt to have the marriage recognized in
California” nor a desire “to seek recognition of their eventual
California marriage in another state.” E.R. 30.

Third, the court held that Section 3 of DOMA is consistent
with due process and equal protection principles embodied in the
Fifth Amendment. The district court declined to give binding
effect to the Supreme Court’s dismissal for want of a substantial
federal guestion in Baker v. Nelson, 409 U.S. 810 (1972), which
rejected due process and equal protection challenges to Minnesota
statutes prohibiting same-sex marriage. E.R. 31-35.

Nonetheless, the court held that heightened equal protection

scrutiny would be inappropriate because classifications based on

homosexuality are neither suspect nor quasi-suspect for equal

2 As the district court explained, a state trial court
judge has held that these provisions of state law violate the
state constitution. See Marriage Cases, No. 4635, 2005 WL 583129
(Cal. Superior March 14, 2005). That decision remains pending on
appeal in the state courts.

protection purposes (E.R. 36-38) and because DOMA makes no

classification based on sex (E.R. 38-41). The court further held

that heightened due process scrutiny would be inappropriate
because there is no fundamental right to same-sex marriage. E.R.

41-45. As the court explained, until 2003, “marriage in the

United States uniformly had been an union of two people of the
opposite sex,” and a different definition “only recognized in
Massachusetts and for less than two years cannot be said to be
‘deeply rooted in this Nation’s history and tradition.’” E.R. 44

(citations omitted). Finally, applying rational-basis review,

the district court upheld Section 3 as rationally related to the
legitimate government interest in encouraging “the stability and
legitimacy of what may reasonably be viewed as the optimal union
for procreating and rearing children by both biological parents.”

E.R. 46.°

* The district court certified its rulings with respect to
DOMA as a final judgment under Fed. R. Civ. P. 54(b). E.R. 47-48
& n.25. We do not believe that this certification was necessary
to create appellate jurisdiction under 28 U.S.C. § 1291. The
district court definitively rejected plaintiffs’ constitutional
challenges to Section 2 of DOMA on standing grounds, and it
definitively rejected plaintiffs’ constitutional challenges to
Section 3 of DOMA on the merits. Moreover, the district court’s
decision to apply Pullman abstention to the constitutional
challenges to the California Family Code was itself a final
resolution of those claims for purposes of appellate
jurisdiction. See, e.g., Porter v. Jones, 318 F.3d 483, 489 (Sth
Cir. 2003) (decision to abstain under Pullman is “final” under §
1291 and collateral order doctrine); Confederated Salish v.
Simonich, 29 F.3d 1398, 1407 (9th Cir. 1994) (same). Because the
district court’s June 16 decision thus finally resolved all
claims against all defendants, this appeal does not present any
of the questions of appellate jurisdiction that can arise when a
district court enters a “final judgment as to * * * fewer than
all of the claims or parties” (Fed. R. Civ. P. 54(b)).
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SUMMARY OF ARGUMENT

I. The district court correctly held that plaintiffs lack
standing to challenge Section 2 of DOMA. That provision
addresses the extent to which one state must give effect to same-
sex marriages recognized in another state. It has no impact
whatsoever on plaintiffs, who allege only the desire to marry
each other in California.

II. The district court correctly held that Section 3 of
DOMA does not violate the Fifth Amendment. Section 3 merely
codifies, for purposes of federal law, the longstanding,
traditional, and nearly universal definition of marriage as the
union of one man and one woman.

Plaintiffs’ due process and equal protection challenges to
Section 3 are foreclosed by binding Supreme Court precedent. In
a dismissal for want of a substantial federal question, which
operates as a judgment on the merits, the Supreme Court has
rejected Fourteenth Amendment due process and equal protection
challenges to state statutes prohibiting same-sex marriage.
Moreover, this Court has held that decision to be binding in a
case addressing Fifth Amendment due process and equal protection
challenges to a federal-law definition of marriage as limited to
unions of one man and one woman. Those precedents alone should
be dispositive.

In any event, the district court correctly upheld Section 3

under rational-basis review. Because DOMA neither impinges on

any fundamental right nor makes any suspect classification, it is
properly subject only to rational-basis review. Under that
highly deferential standard, Section 3 is constitutional because
it furthers the plainly legitimate end of encouraging what
Congress could reasonably view as the optimal human relationships
for procreation and child rearing.

ITI. If it reaches the merits of plaintiffs’ challenge to
Section 2 of DOMA, the Court should uphold that provision as a
valid exercise of Congress’s power, under the Full Faith and
Credit Clause, to prescribe the effect of one state’s acts in the
other states. In recognizing the power of the states to apply
their own marriage laws in the face of another state’s opposing
position, Congress was merely confirming longstanding conflict-
of-law principles in the valid exercise of its express power to
prescribe the effect of one state’s laws in another state.

STANDARD OF REVIEW
This Court reviews a grant of summary judgment de novo. See

United States v. 2,164 Watches, More or Less Bearing a Registered

Trademark of Guess?, Inc., 366 F.3d 767, 770 (9th Cir. 2004).

10

ARGUMENT

I. Plaintiffs Lack Standing To Challenge Section 2 Of DOMA

The power of federal courts extends only to “Cases” and
“Controversies.” See U.S. Const. Art. III, § 2. To establish a
case or controversy under Article III, a plaintiff must establish
the “irreducible constitutional minimum of standing”: first,
that the plaintiff has suffered an “injury in fact”; second, that
the injury is “fairly traceable” to the challenged statute or
conduct; and third, that the injury would be “redressable” by

decision for the plaintiff. See, e.g., Steel Co. v. Citizens for

a Better Environment, 523 U.S. 83, 102-04 (1998); Lujan V.

Defenders of Wildlife, 504 U.S. 555, 560-61 (1992). The injury

in fact must be “concrete” as opposed to “abstract,” and must

also be “actual” or “imminent” as opposed to “conjectural” or

“hypothetical.” See, e.g., Lujan, 504 U.S. at 560; Whitmore v.
Arkansas, 495 U.S. 149, 155 (1990). It is the “plaintiff’s

burden to establish standing,” Friends of the Earth, Inc. v.

Laidlaw Envtl. Servs., 528 U.S. 167, 190 (2000), and each of its
elements must be “supported in the same way as any other matter
on which the plaintiff bears the burden of proof.” Lujan, 504
U.S. at 560.

The district court correctly held that plaintiffs lack
standing to challenge Section 2 of DOMA. That provision confirms
that one state need not recognize same-sex marriages that another

state may choose to recognize. See 28 U.S.C. § 1738C.

Plaintiffs have neither alleged nor introduced any summary-
judgment evidence that this provision causes them any actual or
imminent injury. To the contrary, plaintiffs allege only that
they desire and intend “to enter into a civil marriage with each
other in the State of California.” E.R. 51. As the district
court explained, plaintiffs “do not claim to have plans or a
desire to get married in [another state] * * * and attempt to
have the marriage recognized in California,” and also “do not
claim to have plans to seek recognition of their California
marriage in another state.” E.R. 30. Absent any desire to
obtain a same-sex marriage in one state and to compel its
recognition in another, plaintiffs cannot show that Section 2
impacts them in any way. The district court thus correctly
concluded that plaintiffs “have not shown what ‘injury in fact’
they have suffered as a result” of Section 2. E.R. 29.*%
II. Section 3 of DOMA Does Not Violate The Fifth Amendment
Section 3 merely codifies, for purposes of federal law, the
longstanding, traditional, and nearly universal definition of

ee 1 U.S.C. §

marriage as the union of one man and one woman.

7. As far as we know, every court to address the question —

* We do not dispute plaintiffs’ standing to challenge the
constitutionality of Section 3 of DOMA. Plaintiffs have alleged
a present desire and intention to marry each other in California.
E.R. 51. If plaintiffs were to succeed on their challenges to
the california Family Code and to Section 3, they then could
marry each other and obtain the benefits afforded to married
couples under state and federal law respectively. Accordingly,
plaintiffs have alleged concrete injuries fairly traceable to the
California Family Code and to Section 3, which would be redressed

by a decision in their favor.
2 Addendum 5




Case: 10-2204 Document: 00116163837 Page

including the Supreme Court and this Court — has rejected federal
constitutional challenges to that traditional definition of

marriage. See, e.g., Baker v. Nelson, 409 U.S. 810 (1971);

Lofton v. Secretary of Dep't of Children & Family Servs., 358
F.3d 804, 811-27 (llth Cir. 2004); Adams v. Howerton, 673 F.2d
1036, 1041-43 (9th Cir. 1982); McConnell v. Nooner, 547 F.2d 54,
55-56 (8th Cir. 1976) (per curiam); Wilson v. Ake, 354 F. Supp.
2d 1298, 1304-09 (M.D. Fla. 2005); In re Kandu, 315 B.R. 123,
138-48 (Bankr. W. D. Wash. 2004); Lewis v. Harris, 875 A.2d 259
(N.J. Super. A.D. 2005); Standhardt v. Superior Court, 77 P.3d
451, 455-60, 464-65 (Ariz. Ct. App. 2003); Dean v. District of
Columbia, 653 A.2d 307, 331-33, 362-64 (D.C. 1995); Baehr v.

Lewin, 852 P.2d 44, 55-57 (Haw. 1993); Singer v. Hara, 522 P.2d

1187, 1195-97 (Wash. Ct. App. 1974); Jones v. Hallahan, 501
S.W.2d 588, 589-90 (Ky. 1973); Baker v. Nelson, 191 N.W.2d 185
186-87 {(Minn. 1971), appeal dismissed, 409 U.S. 810 (1972).
This Court should do the same.
A. Plaintiffs’ Claims Are Foreclosed By Binding Precedent
To resolve plaintiffs’ due process and equal protection
challenges to section 3 of DOMA, this Court need lock no farther
than the binding Supreme Court precedent in Baker v. Nelson.
Although the district court correctly rejected plaintiffs’ due
process and equal protection challenges, it gave no sound reason

for treating Baker as less than dispositive on those points.
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1. In Baker, the Minnesota Supreme Court rejected the
contention that a state statute limiting marriage to one man and
one woman violated federal due process or equal protection
principles. The court specifically held that there is no
“fundamental right” to same-sex marriage, that the traditional
definition of marriage effects no “invidious discrimination,” and
that the definition easily survives rational-basis review. 191
N.W.2d at 186-87. Invoking the United States Supreme Court’s
then-mandatory appellate jurisdiction, see 28 U.S.C. § 1257(2
(repealed 1988), a same-sex couple sought review of that decision
and specifically raised the question whether denial of same-sex
marriage “deprives appellants of their liberty to marry * * *
without due process of law under the Fourteenth Amendment” or
“violates their rights under the equal protection clause of the
Fourteenth Amendment.” See Jurisdictional Statement, Baker v.
Nelson, No. 71-1027, at 3 (attached as Appendix). The Supreme
Court dismissed that appeal “for want of a substantial federal
question.” 40% U.S. 810.

The Supreme Court’s disposition of Baker established a

binding precedent. In Hicks v. Miranda, 422 U.S. 332 (1975), the
Supreme Court specifically held that dismissals “for want of a
substantial federal question” bind the lower courts. As the
Court explained, such dismissals constitute a “merits” judgment,
and “‘unless and until the Supreme Court should instruct

otherwise, inferior federal courts had best adhere to the view
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that * * * the Court has branded a question as unsubstantial.’”
Id. at 344-45 (citation omitted); see also id. at 345 (“the lower
courts are bound by summary decisions by this Court ‘until such
time as the Court informs them that they are not’” (citations
omitted)). Moreover, “dismissals for want of a substantial
federal question without doubt reject the specific challenges
presented in the statement of jurisdiction.” Mandel v. Bradley,
432 U.S. 173, 176 (1977). &applying those principles, this Court
in rejecting due process and equal protection challenges to the
traditional definition of marriage applicable to federal
immigration statutes, specifically noted that Baker “‘operates as
a decision on the merits.’'” Adams, 673 F.2d at 1039 n.2
(citation omitted); gee McConnell, 547 F.2d at 56 (Baker is
“binding on the lower federal courts”); Ake, 354 F. Supp. 2d at
1304 (Baker is “binding on lower federal courts” and precludes
due process and egual protection challenges to Section 3 of
DOMA) ; Morrison v. Sadler, 821 N.E.2d 15, 19 (Ind. App. 2005)
(“There is binding United States Supreme Court precedent
indicating that state bans on same-sex marriage do not violate

the United States Constitution.” (citing Baker)).

2. Baker has not been overruled or undermined by
intervening precedent. In particular, it is fully consistent

with both Lawrence v. Texas, 539 U.S. 558 (2003), and Romer v.

Evans, 517 U.S. 620 (1996).
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In Lawrence, the Supreme Court held that the government
cannot criminalize private, consensual, adult homosexual sodomy.
In doing so, however, the Court expressly declined to address the
question “whether the government must give formal recognition to
any relationship that homosexual persons seek to enter.” 539
U.S. at 578. As the Eleventh Circuit has explained, in holding
that a state may constitutionally prohibit homosexuals from
adopting children, Lawrence simply does not address “the
affirmative right to receive official and public recognition” for
a personal relationship. Lofton, 358 F.3d at 817. An Arizona
intermediate appellate court, in upholding a traditional
definition of marriage against due process and equal protection
challenges, has likewise concluded that Lawrence “did not * * *
address same-sex marriages.” See Standhardt, 77 P.3d at 456-57
And a federal district court, in upholding Section 3 of DOMA
against due process and equal protection challenges, has
concluded, for the same reason, that “Lawrence does not alter the
dispositive effect of Baker.” See Ake, 354 F. Supp. 2d at 1305.

Because Baker specifically resolved due process and equal

protection challenges to the traditional definition of marriage,
and because Lawrence expressly declined to address any question

regarding marriage, Baker remains the governing precedent with

respect to marriage.

Romer is similarly unhelpful to plaintiffs. In Romer, the

Supreme Court applied rational-basis review to invalidate an
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“unprecedented” state constitutional amendment that barred
homosexuals from seeking any protection under any state or local
anti-discrimination statute or ordinance. See 517 U.S. at 633.
Because Romer involved no substantive due process question at
all, it plainly does not undermine the due process holding of
Baker. Because Romer applied rational-basis review, it plainly

does not support the application of heightened eqgual protection

scrutiny. And because Romer did not involve a statute

specifically related to marriage, the Supreme Court had no
occasion to consider, and did not consider, whether a traditional
definition of marriage is rationally related to the legitimate
government interest in encouraging responsible “procreation and

rearing of children” (Baker, 191 N.W.2d at 186). For all of

these reasons, Romer has no significant bearing on the questions

resolved in Baker and directly presented here. See, e.g., Kand

315 B.R. at 147-48 (“DOMA is not so exceptional and unduly broad
as to render * * * its enactment ‘inexplicable by anything but
animus’ towards same-sex couples” (quoting and distinguishing

Romer, 517 U.S. at 632)); Standhardt, 77 P.3d at 464-65

(similar) .
3. The district court recognized that the only possible

distinctions between this case and Baker are small ones. As the

court itself explained, the “difference between DOMA and the
state statutes in Baker is relatively minor”; the plaintiffs here

“challenge DOMA under the same constitutional principles

17
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presented in Baker”; and the “governmental interests” asserted in

support of the traditional definition of marriage contained in
the Minnesota marriage statutes and in DOMA “may be similar.”
E.R. 32-33. The district court asserted that it must “reac(h]
the merits” to the extent of determining “whether these
differences have constitutional significance.” E.R. 33. We
agree with that proposition. However, examining the possible

distinctions between this case and Baker is a far cry from

deciding this case as if Baker were not itself a binding

precedent. For the reasons set forth above, the district court
erred to the extent that it undertook to do the latter.

The asserted distinctions between this case and Baker are
all constitutionally immaterial. First, Baker was decided under
the Fourteenth Amendment (which applies to the states), whereas
this case is governed by the Fifth Amendment (which applies to
the federal government). However, there is no textual or
structural difference between the due process clauses in each
amendment, which obviously must be construed in pari materia
And although the Fifth Amendment by its terms contains no equal
protection clause, the Supreme Court has long held that identical
equal protection principles constrain state and federal action

respectively. See, e.g., Adarand Constructors, Inc. v. Pena, 515

U.S. 200, 217-18 (1995); Bolling v. Sharpe, 347 U.S. 497 (1954} .
Second, as the district court noted, the guestion of “allocating

benefits” is arguably different from the question of “sanctifying

a relationship” (E.R. 33). However, the state licensing statute
upheld in Baker, in defining marriage for state-law purposes as
the union of one man and one woman, both declined to recognize
same-sex marriage and declined to extend to same-sex couples any

of the benefits afforded to married couples under state law. If

that is constitutional, as the Supreme Court held in Baker, then

it is a fortiori constitutional for the federal government, which
does not provide marriage licenses at all, but which does provide
married couples with certain benefits, to adopt the identical

definition of marriage for federal-law purposes. Third, the

district court noted that DOMA “is a relatively new law
reflecting new interests and its own legislative history.” E.R.
33. None of those observations undercuts DOMA: the age of a law
has no relevance to its validity; the interests asserted in
support of DOMA are identical to those held constitutionally
sufficient in Baker, compare H.R. Rep. No. 104-664 at 13,
reprinted in 1996 U.S.C.C.A.N. at 13 (DOMA definition of marriage
seeks to encourage responsible “procreation and child-rearing”)
with Baker, 191 N.W.2d at 186 (Minnesota definition of marriage
rationally related to legitimate government interest in
“procreation and rearing of children”); and, in any event,
legislative history and actual motivation are of no moment in
conducting rational-basis review, as that level of scrutiny
“never require[s] a legislature to articulate its reasons for

enacting a statute,” making it “entirely irrelevant for
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constitutional purposes whether the conceived reason for the
challenged distinction actually motivated the legislature.” FCC
v. Beach Communications, 508 U.S. 307, 315 (1993).

For all of these reasons, the merits ruling by the Supreme
Court in Baker v. Nelson forecloses the due process and equal
protection claims asserted here by plaintiffs.

B. DOMA Is Comnstitutional In Any Event

DOMA is clearly constitutional even apart from the binding
precedential effect of Baker. Under settled principles, most due
process and equal protection claims are subject to rational-basis
review, under which a challenged statute will be upheld “as long
as it bears a rational relation to a legitimate state interest.”
Sguaw Valley Dev. Co. v. Goldberg, 375 F.3d 936, 944 (9th Cir.

2004) (equal protection); see Richardson v. City & County of

Honolulu, 124 F.3d 1150, 1162 (9th Cir. 1997) (due process)

Only if a statute implicates a “fundamental right” or makes a
“suspect classification” is more heightened scrutiny appropriate.
See, e.9., National Ass’'n for Advancement of Psychoanalysis v.
California Bd. of Psycholoay, 228 F.3d 1043, 1049 (Sth Cir.
2000) . As the Aistrict court correctly concluded, DOMA does not
impinge upon any fundamental right, makes no suspect

classification, and easily satisfies rational-basis scrutiny.
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1. DOMA Does Not Impinge Upon Any Fundamental Right

The Due Process Clause affords substantive protection only
to those “fundamental” rights that are, “objectively, deeply
rooted in this Nation’s history and tradition, and implicit in
the concept of ordered liberty.” Washington v. Glucksberg, 521
U.S8. 702, 720-21 (1997) (citations and internal quotation marks
omitted); see Christy v. Hodel, 857 F.2d 1324, 1330 (9th Cir.
1988) . The right to marry qualifies as “fundamental” under these
standards. Zéblocki v. Redhail, 434 U.S. 374, 383-87 (1978)}.
That right does not, however, encompass the right to marry
someone of the same sex. As the district court explained, while
it “is undisputed there is a fundamental right to marry,” the
“history and tradition of the last fifty years have not shown the
definition of marriage to include a union of two people
regardless of their sex.” E.R. 41, 44.

The Supreme Court has mandated extreme caution in elevating
liberty interests to the status of fundamental constitutional
rights. As the Court explained in Glucksberg, in holding that
there is no fundamental right to physician-assisted suicide:

By extending constitutional protection to an asserted

right or liberty interest, we, to a great extent, place

the matter outside the arena of public debate and

legislative action. We must therefore exercise the

utmost care whenever we are asked to break new ground

in this field, lest the liberty protected by the Due

Process Clause be subtly transformed into the policy
preferences of the Members of this Court.
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521 U.S. at 720 (citations omitted); see Christy, 857 F.2d at
1330 (noting “Supreme Court’s admonition that we exercise
restraint” in creating fundamental rights).

As part of this “restraint,” Glucksberg requires a “careful
description” of the alleged right, in specific as opposed to
general terms, before determining whether it is fundamental. See
521 U.S. at 721. For example, in Glucksberg itself, the asserted
right was not properly characterized generally as a “right to
die,” but rather as a “right to commit suicide which itself
includes a right to assistance in doing so.” See id. at 722-23.
Similarly, in Reno v. Flores, 507 U.S. 292 (1993), the Supreme
Court rejected an invitation to characterize the asserted right
as “freedom from physical restraint,” and instead characterized
it as “the alleged right of a child who has no available parent,
close relative, or legal guardian, and for whom the government is
responsible, to be placed in the custody of a willing-and-able
private custodian rather than of a government-operated or
government -selected child-care institution.” See id. at 302.
See also Doe v. City of Lafayette, Ind., 377 F.3d 757, 769 (7th
Cir. 2004) (a ‘careful description’ of the asserted right must be
one that is specific and concrete, one that avoids sweeping
abstractions and generalities”). Once this specific, “careful
description” is reached, the court can proceed to determine
whether the asserted right is fundamental. See Glucksberg, 521

U.S. at 720-21.
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Carefully described, the right at issue here is not merely
the right to marry, but an asserted right to marry someone of the
same sex. As the district court correctly concluded (E.R. 45),
that asserted right is far from “fundamental,” as there is no
widespread or longstanding history or tradition of same-sex
marriage, in this country or elsewhere. See, e.g., Ake, 354 F.
Supp. 2d at 1306 (“no federal court has recognized that this
right [to marry] includes the right to marry a person of the same
sex”); Kandu, 315 B.R. at 140 (“there is no basis for this Court
to unilaterally determine at this time that there is a
fundamental right to marry someone of the same sex”); Standhardt,
77 P.3d at 455-60 (no fundamental right to same-sex marriage).

The traditional understanding of marriage as the union of
one man and one woman is deeply rooted in Western history. As
this Court explained in Adams, in holding (pre-DOMA) that federal
immigration statutes implicitly incorporated the traditional
definition of marriage, “[t]lhe term ‘marriage’ ordinarily
contemplates a relationship between a man and a woman.” 673 F.2d
at 1040; see Baker, 191 N.W.2d at 185-86; Black’'s Law bictionary
762 (2d ed. 1910) (defining marriage as “the civil status of one
man and one woman united in law for life”). As the district
court explained, even if one looks only to the “history and
tradition of the last fifty years,” there is no support for the
notion that “marriage * * * include[s] a union of two people

regardless of their sex.” E.R. 44.
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Until recently, moreover, no state or foreign country had
ever permitted same-sex marriages. See H.R. Rep. No. 104-664, at
3, reprinted in 1996 U.S.C.C.A.N. at 2907. To the contrary,
every state but Massachusetts understands “marriage” in
accordance with the historical practice, and courts repeatedly
have upheld prohibitions against same-sex marriage against due
process attacks, both before and after the enactment of DOMA.

See, e.g., Ake, 354 F. Supp. 2d at 1305-06; Kandu, 315 B.R. at

138-41; Standhardt, 77 P.3d at 455-60; Lewis, 875 A.2d at 268-71;

Dean, 653 A.2d at 331-33; Baker, 191 N.W.2d at 186-87.

Occasional contrary decisions such as Baehr, resting exclusively
on state constitutional law, have been promptly overruled by
constitutional amendment. See Haw. Const. Art. 1, § 23 (ratified
Nov. 3, 1998) (“The legislature shall have the power to reserve
marriage to opposite-sex couples.”); Alaska Const. Art. 1, § 25
(effective Jan. 3, 1999) (“To be valid or recognized in this
State, a marriage may exist only between one man and one
woman.”). Numerous other states, concerned about even the

possibility of aberrational decisions such as Baehr, have

enshrined the traditional definition of marriage within their

state constitutions.®

5 See, e.g., Ark. Const. Amend. 83, § 1 (adopted 2004); Ga.
Const. Art. 1, § 4, J I (ratified 2004); Ky. Const. § 233A
(ratified 2004); La. Const. Art. XII, § 15 ({(approved 2004); Mich.
Const. Art. 1, § 25 (adopted 2004); Miss. Const. Art. 14, § 2633
(approved 2004); Mo. Const. Art. 1, § 33 (adopted 2004); Mont.
Const. Art. XIII, Sec. 7 {approved 2004); Nev. Const. Art. 1,

§ 21 (ratified 2002); North Dak. Const. Art. XI (approved 2004);
Ohio Const. Art. XV, § 11 (effective 2004); Okla. Const. Art. 2,
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Currently, same-sex marriage is permitted only in
Massachusetts, as a result of a judicial decision resting
entirely on state constitutional provisions with no exact analog
in the federal Constitution. See Goodridge v. Department of Pub.
Health, 798 N.E.2d 941, 948-49 {Mass. 2003) (stressing that
Massachusetts constitution is “more protective of individual
see also

liberty and equality than the Federal Constitution”);

Andersen v. King County, No. 04-2-04964, 2004 WL 1738447, *12

(Wash. Super. Ct. Aug. 4, 2004) (holding that prohibition against
same-sex marriage violates Washington constitution, but declining
to enter “specific remedy” and staying any remedial order pending
appellate review), appeal pending, No. 75934-1 (Wash.). The
district court was therefore correct in concluding that “(a]
definition of marriage only recognized in Massachusetts and for
less than two years cannot be said to be ‘deeply rooted in this
Nation's history and tradition’ of the last half century.” E.R.
44 (quoting Glucksberg, 521 U.S. at 721).

Moreover, the Supreme Court has defined the right to marry

consistent with traditional understandings. Thus, the Court has

§ 35 {enacted 2004); Oregon Const. Art. XV, § 5a (ratified 2004);
Utah Const. Art. 1, § 29 {adopted 2004). Litigation regarding
some of these amendments is pending in state courts. A federal
court has held invalid a Nebraska constitutional amendment, Neb.
Const. Art. I, § 29, that the court viewed as much broader than a
state’s definition of marriage as being between a man and a
woman. See Citizens for Egual Protection, In¢. v. Bruning, 368
F. Supp. 2d 980, 995 n. 11 (D. Neb. 2005) (“the court need not
decide whether and to what extent Nebraska can define or limit
the state’s statutory definition of marriage”). An appeal of
that decision is pending.

25
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repeatedly linked marriage to related rights of procreation.

See, e.9., Zablocki, 434 U.S. at 386 (fundamental right to “marry
and raise the child in a traditional family setting”); Loving v.
Virginia, 388 U.S. 1, 12 (1967) (marriage is “fundamental to our
very existence and survival”); Skinner v. OCklahoma, 316 U.S. 535
541 (1942) (“Marriage and procreation are fundamental to the very
existence and survival of the race.”). The Supreme Court has

also repeatedly enforced traditional restrictions on marriage,

such as age limitations and prohibitions against polygamy. See,

e.g., Maynard v. Hill, 125 U.S. 190, 205 (1888); Reynolds v.
United States, 98 U.S. 145, 166-67 (1878); Gaines v. Relf, 53
U.S. (12 How.) 472, 504 (1851). As Justice Powell explained,
state regulation has permissibly “included bans on * * *
homosexuality, as well as various preconditions to marriage.”
Zablocki, 434 U.S. at 399 (concurring opinion); see Vaughn v.
Lawrenceburg Power Sys., 269 F.3d 703, 711 (6th Cir. 2001)
(“marriage as it was recognized by the common law is
constitutionally protected, but this protection has not been
extended to forms of marriage outside the common-law tradition”)
(emphasis added) .

Given this widespread tradition against same-sex marriage,
there is no basis for courts to enshrine that arrangement in the
federal Constitution. As the Supreme Court explained in

Glucksberg, substantive due process does not authorize the courts

to “reverse centuries of legal doctrine and practice, and strike

down the considered policy choice of almost every State.” 521
U.S. at 723.°¢

In any event, unlike the state marriage statutes discussed
above, DOMA does not directly or substantially interfere with the
ability of anyone to marry the individual of his or her checice.
Instead, it simply indicates how couples who have already married
under the law of a state will be treated for purposes of federal
law. The Supreme Court has made clear that regulations which “do
not significantly interfere with decisions to enter into the
marital relationship” may be upheld without heightened scrutiny.
Zablocki, 434 U.S. at 386. Accordingly, statutes like DOMA,
which merely allocate benefits and burdens based on marital
status, are routinely subjected only to rational-basis review —
and upheld under that standard. See, e.g., Califano v. Jobst,
434 U.S. 47, 54 (1977) (loss of federal social security benefits
upon marriage does not “interfere with the individual’s freedom
to make a decision as important as marriage”); Parks v. City of
Warner Robins, Ga., 43 F.3d 609, 614 (1ith Cir. 1995) (city’s

¢ Lawrence is not to the contrary. That case did not
create any new fundamental rights at all, as two courts of
appeals already have held. See Muth v. Frank, 412 U.S. 808, 817-
18 (7th Cir. 2005) (Lawrence “did not apply the specific method
{the Court] had previously created for determining whether a
substantive due process claim implicated a fundamental right”);
Lofton, 358 F.3d at 815 (“it is a strained and ultimately
incorrect reading of Lawrence to interpret it to announce a new
fundamental right”). A fortiori, Lawrence - which expressly
refused to consider “whether the government must give formal
recognition” to same-sex relationships (539 U.S. at $78) - did
not create a fundamental right to same-sex marriage. See, e.9.,
Ake, 354 F. Supp. 2d at 1306-07; Kandu, 315 B.R. at 139-40;
Standhardt, 77 P.3d at 456-57.
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anti-nepotism policy for supervisory employees does not “create a
direct legal obstacle that would prevent absolutely a class of
people from marrying,” and thus does not “directly and
substantially interfere with the right to marry”); P.O.P.S. V.
Gardner, 998 F.2d 764, 768 (9th Cir. 1993) (same for child-
support obligations that imposed distinct “financial pressures”

on married individuals); Druker v. Commissioner, 697 F.2d 46, 50

(2d Cir. 1982) (same for “marriage penalty” in federal tax code).
Similarly, DOMA does not address the guestion whether the
plaintiffs in this case may marry under the law of California or
of any other state.

2. DOMA Does Not Make Any Suspect Classification

As the district court correctly concluded, DOMA cannot be
subjected to heightened scrutiny on the theory that it draws any
suspect classification.

This Court squarely has held that homosexuality is not a
suspect classification. See High Tech Gays v. Defense Indus.
Sec. Clearance QOffice, 895 F.2d 563, 571 (9th Cir. 1990)
{(rejecting challenge to policy of conducting expanded
investigations of homosexual applicants for security clearances) .
More recently, the Eleventh Circuit observed that all of the
circuits which “have considered the guestion have declined to
treat homosexuals as a suspect class.” Lofton, 358 F.3d at 818
(citing cases from the Fourth, Fifth, Sixth, Seventh, Ninth,

Tenth, District of Columbia, and Federal Circuits). Thus, even
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assuming that statutes with a “disproportionate effect on
homosexual individuals” (E.R. 37) necessarily discriminate
against homosexuals, but cf. Washington v. Davis, 426 U.S. 229
(1976), DOMA cannot be subjected to heightened scrutiny on that
basis.

DOMA also does not discriminate on the basis of sex. To
begin with, DOMA on its face makes no “detrimental * * *
classification[]” that disadvantages either men or women.

Michael M. v. Superior Court, 450 U.S. 464, 478 (1981

(plurality). It cannot be “traced to a * * * purpose” to
discriminate against either men or women. Personnel Adm'r v.
Feeney, 442 U.S. 256, 272 (1979). It imposes no disparate impact
on men or women as a class. And it does not reflect either the
“baggage of sexual stereotypes,” Orr v. Orr, 440 U.S. 268, 283
(1979), or “stigmatization of women,” Clark v. Arizona

Interscholastic Ass’n, 695 F.2d 1126, 1131 (9th Cir. 1982).

Accordingly, there is no basis for concluding that DOMA
discriminates on the basis of sex. See, e.g., Ake, 354 F. Supp.
2d at 1307 ("DOMA does not discriminate on the basis of sex

because it treats women and men equally.”); Kandu, 315 B.R. at

143 (“Women, as members of one class, are not being treated
differently from men, as members of a different class.”).

Loving v. Virginia, 388 U.S. 1 (1967), is not to the
contrary. There the Supreme Court rejected a contention that the

assertedly “equal application” of a statute prohibiting

29
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interracial marriage immunized the statute from strict scrut;ny.
See id. at 8. The Court had little difficulty concluding that
the statute, which applied only to “interracial marriages
involving white persons,” was “designed to maintain White
Supremacy” and therefore unconstitutional. Id. at 11. No
comparable purpose is present here, for DOMA does not seek in any
way to advance the “supremacy” of men over women, or of women
over men. Thus, in rejecting equal protection challenges to the
traditional definition of marriage, numerous courts have held
that Loving has no bearing on the question presented. See, e.9.
Baker v. State, 744 A.2d at 880 n.13 (rejecting claim that
“defining marriage as the union of one man and one woman
discriminates on the basis of sex”); Singer, 522 P.2d at 1191-92;
Baker v. Nelson, 191 N.W.2d at 187; see also Dean, 653 A.2d at
362-63 & n.2 (Steadman, A.J., concurring) (“It seems to me to
stretch the concept of gender discrimination to assert that it

applies to treatment of same-sex couples differently from

opposite-sex couples.”). The district court was therefore
correct to reject “[pllaintiffs’ Loving analogy.” E.R. 40.
3. DOMA Easily Satisfies Rational-Basis Review

Because DOMA neither burdens fundamental rights nor makes
any suspect classification, it is subject only to rational-basis

review. See, e.g., Glucksberg, 521 U.S. at 728. A
classification satisfies that review if “there is a rational

relationship between the [challenged government action] and some
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legitimate governmental purpose.” Heller v. Doe, 509 U.S. 312
(1993) .

The Supreme Court described rational-basis review
exhaustively in Heller. Such review “is not a license for courts
to judge the wisdom, fairness, or logic of legislative choices.”
Id. at 319. Legislative classifications are “accorded a strong
presumption of validity.” Id. The legislature “need not
actually articulate at any time the purpose or rationale
supporting its classification.” Id. at 320; see Dittman v.
California, 191 F.3d 1020, 1031 (9th Cir. 1999) (“[i]t is * * *
irrelevant for constitutional purposes whether, at the time the
legislature acted, it articulated the ‘conceivable basis’ for the
legislation”). Instead, the “classification must be upheld * * *
if there is any reasonably conceivable state of facts that could
provide a rational basis for the classification.” Heller, 509
U.S. at 320.

Moreover, in conducting rational-basis review, a
“legislative choice is not subject to courtroom factfinding and
may be based on rational speculation unsupported by evidence or
empirical data.” Id. The person challenging the classification
bears the “burden * * * to negative every conceivable basis which
might support it, whether or not the basis has a foundation in
the record.” Id. at 320-21. “Finally, courts are compelled
under rational-basis review to accept a legislature’s

generalizations even when there is an imperfect fit between means
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and ends.” Id. at 321. Thus, a “classification does not fail
rational-basis review because it is not made with mathematical
nicety or because in practice it results in some inequality.”
1d.

As this Court has held, a court applying rational-basis
review “may even hypothesize the motivations of the state
legislature to find a legitimate objective promoted by the

provision under attack.” Shaw v. State of Or. Pub. Employees’

Ret. Bd., 887 F.2d 947, 948-49 (9th Cir. 1989) (internal
quotation marks omitted). Rational-basis analysis is, in short,
“a paradigm of judicial restraint.” FCC v. Beach Communications
Inc., 508 U.S. 307, 314 (1993); see Kahawaiolaa v. Norton, 386
F.3d 1271, 1279 (9th Cir. 2004) (rational-basis standard is
“highly deferential”), cert. denied, 125 S. Ct. 2902 (2005).
Thus, a plaintiff seeking to invalidate a statute under the
rational-basis test faces a “heavy burden.” Dittman, 191 F.3d at
1031.

Section 3 of DOMA is rationally related to at least two
legitimate government interests. First, it is rationally related
to the legitimate government interest in encouraging the
development of relationships that are optimal for procreation.
As the House Judiciary Committee explained, the benefits and
obligations of marriage are rooted in “the inescapable fact that
only two people, not three, only a man and a woman, can beget a

child.” H.R. Rep. No. 104-664, at 13, reprinted in 1996
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U.S.C.C.A.N. at 2917. Congress could properly seek to encourage
the creation of stable relationships in which people can securely
procreate.

To this end, marriage historically has provided an important
legal and normative link between procreation and family
responsibilities. See 1 William Blackstone, Commentaries on the
Laws of England 443 (Univ. of Chicago Press 1979) (“The main end
and design of marriage [is] to ascertain and fix upon some
certain person, to whom the care, the protection, the
maintenance, and the education of the children should
belong * * *.”). Congress’s interest in encouraging responsible
procreation is manifestly legitimate. As the district court
reasoned, “it is a legitimate interest to encourage the stability
and legitimacy of what may reasonably be viewed as the optimal
union for procreating and rearing children by both biological
parents.” E.R. 46.

In Adams, this Court upheld under rational-basis review the

traditional definition of marriage as incorporated into federal
immigration statutes. This Court reasoned that the use of the
traditional definition is rational “because homosexual marriages
never produce offspring, because they are not recognized in most,
if in any, of the states, or because they violate traditional and
often prevailing societal mores.” 673 F.2d at 1043 (emphasis
added) . Accordingly, this Court concluded that “Congress's

decision to confer spouse status * * * only upon the parties to

33

1P
i
i
i
i
i
i
i
i
i
i
i
i
i
i
|
1
i
1

Date Filed: 01/27/2011 Entry ID: 5522093

heterosexual marriages has a rational basis and therefore
comports with the due process clause and its equal protection
requirements.” See id. at 1042. Of course, this panel is bound
by those determinations.

Other courts have applied the same reasoning to uphold DOMA.
In Ake, the district court concluded that DOMA is rationally
related to the legitimate government interest in encouraging “the
development of relationships that are optimal for procreation.”
See 354 F. Supp. 2d at 1308. The Kandu court likewise concluded
that DOMA is rationally related to the same interest. See 315
B.R. at 145 (“a heterosexual union is the only one that can
naturally produce a child”); gee also Standhardt, 77 P.3d at 462
(upholding traditional definition of marriage under rational-
basis review, given “reasonable(] * * * link between opposite-sex
marriage, procreation, and child-rearing”). In short, Congress
has an interest in promoting heterosexual marriage because it has
an interest in the stable generational continuity of the United
States. See Kandu, 315 B.R. at 145-46 (“Marriage and procreation
are fundamental to the very existence and survival of the race.”)

(quoting Skinner v. Oklahoma, 316 U.S. 535, 541 (1942)). The

district court was therefore correct in reasoning:

Because procreation is necessary to perpetuate
humankind, encouraging the optimal union for
procreation is a legitimate government interest.
Encouraging the optimal union for rearing children by
both biological parents is also a legitimate purpose of
government.
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E.R. 31. DOMA furthers this interest by adopting the traditional
definition of marriage for purposes of federal statutes.

Second, Congress may permissibly decide to encourage the
creation of stable relationships that facilitate not only the
birth, but also the rearing, of children by both of their

biological parents. The Kandu court also relied on this

rationale in upholding DOMA:

Authority exists that the promotion of marriage to
encourage the maintenance of stable relationships that
facilitate to the maximum extent possible the rearing
of children by both of their biological parents is a
legitimate congressional concern. * * * It is within
the province of Congress, not the courts, to weigh the
evidence and legislate on such issues, unless it can be
established that the legislation is not rationally
related to a legitimate governmental end.

315 B.R. at 146; see also Ake, 354 F. Supp. 2d at 1308 (DOMA
rationally related to legitimate government interest in
encouraging relationships that “facilitate the rearing of
children by both their biological parents”). The Eleventh
Circuit has concurred, in upholding Florida’s prohibition against
adoption by a practicing homosexual. See Lofton, 358 F.3d at
818-19 (“Florida clearly has a legitimate interest in encouraging
a stable and nurturing environment for the education and
socialization of its adopted children. * * * [Tlhe state has a
legitimate interest in encouraging this optimal family structure

by seeking to place adoptive children in homes that have both a

mother and father.”).
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By incorporating the traditional definition of marriage into
federal statutes, DOMA encourages the creation of stable families
in which children can be nurtured by both of their bioclogical
parents. Congress could legitimately seek to strengthen that
relationship so as to “unite men and women * * * through the
prolonged period of dependency of a human child” — and thus
facilitate what Congress reasonably understood to be the “most
durable and effective means of meeting children’s needs over
time.” See H.R. Rep. No. 104-664, at 14 n.50 (citations
omitted), reprinted in 1996 U.S.C.C.A.N. at 2918.

Under rational-basis review, it is no valid objection to
contend that some opposite-sex couples will not procreate (which
makes DOMA arguably overinclusive in its allocation of federal
marital benefits), or that many individuals besides biological
parents can raise children quite effectively (which makes DOMA
arguably underinclusive). See, e.q., Standhardt, 77 P.3d at 462-
63 (rejecting both contentions in upholding state statute

limiting marriage to opposite-sex couples); Kandu, 315 B.R. at

147 (“that same-sex couples also raise children does not negate
the reasonableness of the link between opposite-sex marriage and
child-rearing”). As explained above, rational classifications
cannot be struck down merely because they are to some degree
over- or under-inclusive. See, e.q., Vance v. Bradley, 440 U.S.
93, 108 (1979). To the contrary, in framing any legislation,

Congress “must necessarily engage in a process of line-drawing,”
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which “inevitably requires that some persons who have an almost
equally strong claim to favored treatment be placed on different
sides of the line.” United States R.R. Ret. Bd. v. Fritz, 449
U.S. 166, 179 (1980) (citation omitted); see Taylor v. Rancho
Santa Barbara, 206 F.3d 932, 936 (9th Cir. 2000) (“[E]lven though
the [legislature’s line] might be over and underinclusive on the
margin, legislatures are given leeway under rational-basis review
to engage in such line drawing.”).

In sum, it is beyond dispute that procreation requires one
man and one woman; Congress reasonably concluded that children
ideally should be raised by both of their biological parents; and
DOMA is rationally related to Congress‘s plainly legitimate
interests in encouraging the optimal social arrangements for
procreaticdn and childrearing. Under settled principles of
rational-basis review, nothing more is required. See, e.dg.
Heller, 509 U.S. at 319-20; Beach Communications, Inc., 508 U.S.

at 314-15.7

7 Section 2 of DOMA survives rational-basis review for all
of the same reasons that Section 3 does. Moreover, Section 2
also rationally furthers the legitimate governmental interest of
protecting the interests of each state in determining and
implementing its own policy on same-sex marriage.
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III. Section 2 of DOMA Is A Valid Exercise of Congress’s Power
Under the Full Faith and Credit Clause

If it reaches the merits on this point, the Court should
conclude that Section 2 of DOMA is a valid exercise of Congress’s
power under the Full Faith and Credit Clause.

A. Section 2 Confirms Settled Conflicts Principles

The Full Faith and Credit Clause has never been construed to
require the states literally to give effect, in all
circumstances, to the statutes or judgments of other states.

Such a “rigid” enforcement of the Clause, “without regard to the
statute of the forum, would lead to the absurd result that,
wherever the conflict arises, the statute of each state must be
enforced in the courts of the other, but cannot be in its own.”

Alagka Packers Ass'n v. Industrial Accident Comm’n, 294 U.S. 532,

547 (1935). Accordingly, the Clause must be “interpreted against
the background of principles developed in international conflicts
law,” Sun 0il Co. v. Wortman, 486 U.S. 717, 723 & n.1 (1988),
which do “not require a State to apply another State’'s law in
violation of its own legitimate public policy,” Nevada v. Hall,
440 U.S. 410, 422 (1979). Accord Williams v. North Carolina, 317
U.S. 287, 296 {(1942) (“Nor is there any authority which lends
support to the view that the full faith and credit clause compels
the courts of one state to subordinate the local policy of that
state, as respects its domiciliaries, to the statutes of any

other state.”).
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For these reasons, the Full Faith and Credit Clause does not
require states, within their respective borders, to give effect
to out-of-state laws that violate the forum state’s own laws or

public policy. See, e.g., Pacific Emplovers Ins. Co. V.

Industrial Accident Comm’n, 306 U.S. 493, 501 (1939) (California

courts need not apply Massachusetts law of workers compensation
to Massachusetts employee of Massachusetts employer, where that
law was contrary to California’s “policy to provide compensation
for employees injured in their employment within the state”); see

also Hilton v. Guyot, 159 U.S. 113, 167 (1895) (“A judgment

affecting the status of persons, such as a decree confirming or
dissolving a marriage, is recognized as valid in every country,
unless contrary to the policy of its own law.”); Bank of Augusta
v. Earle, 38 U.S. {13 Pet.) 519, 589 (1839) (noting the
longstanding conflicts principle that the laws of one country
“will, by the comity of nations, be recognised and executed in
another * * * provided that law was not repugnant to the laws or
policy of their own country”).

The courts have followed this principle, moreover, in
relation to the validity of marriages performed in other states.
Both the First and Second Restatements of Conflict of Laws
recognize that a state may refuse to give effect to a marriage,
or to certain incidents of a marriage, that are “sufficiently
offensive” to the forum state‘s law or public policy. See

Restatement (First) of Conflict of Laws § 134; Restatement
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(Second) of Conflict of Laws § 284. The courts have widely held
that certain marriages performed elsewhere need not be given
effect, because they violate the law or public policy of the
forum. See, e.g., Catalano v. Catalano, 170 A.2d 726, 728-29
(Conn. 1961) (marriage of uncle to niece, “though valid in Italy
under its laws, was not valid in Connecticut because it
contravened the public policy of thlat] state”); Wilkins v.
Zelichowski, 140 A.2d 65, 67-68 (N.J. 1957) (marriage of 16-year-
old female held invalid in New Jersey, regardless of validity in
Indiana where performed, in light of New Jersey statute
permitting adult female to secure annulment of her underage
marriage); In re Mortenson’s Estate, 316 P.2d 1106 (Ariz. 1957)
{marriage of first cousins held invalid in Arizona, though
lawfully performed in New Mexico, given Arizona policy reflected
in statute declaring such marriages “prohibited and void”).
Section 2 of DOMA thus follows settled conflicts principles
as applied to the specific question of recognition of foreign
marriages. Even absent congressional action, the Full Faith and
Credit Clause would not preclude a state from declining to give
effect, within its own borders, to marriages performed in other
states that violate the state’'s own laws or public policy. A
fortiori, the Clause does not preclude the Congress from
confirming that traditional state power. See Sun 0Oil Co, 486
U.S. at 728-29 (Clause does not mandate interference with “long

established and still subsisting choice-of-law practices”).
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B. Section 2 Permissibly Prescribes the “Effect” of One
State’s Acts in the Other States

The constitutionality of Section 2 of DOMA is further
confirmed by the second sentence of the Full Faith and Credit
Clause, which empowers Congress to prescribe “the Effect” to be
accorded to the laws of a state by a sister state. See U.S.
Const. Art. IV, § 1, cl. 2. Whatever the precise contours of
this provision, it plainly encompasses the power to enact Section
2 of DOMA.

First, there is ample support in both history and case law
for according plenary power to Congress under the effects
provision. The Full Faith and Credit Clause was designed to make
up for the inadequacies of a predecessor provision in the
Articles of Confederation, which recognized no legislative power
to prescribe the “effect” of such laws. In the Framers’ view,
that provision was “deficien(t]” because it did not “declare what
was to be the effect of a judgment obtained in one state in

another state.” McElmoyle ex rel. Bailey v. Cohen, 38 U.S. (13

Pet.) 312, 325-26 (1839) (emphasis added). 1In the absence of any
provision as to such “effect,” the Framers viewed the meaning of
“full faith and credit” as “extremely indeterminate,” and “of

little importance.”®

8 See The Federalist No. 42, at 271 (James Madison) (Clin-
ton Rossiter ed., 1961) (“The meaning of the [Full Faith and
Credit Clause in the Articles] is extremely indeterminate, and
can be of little importance under any interpretation which it
will bear.”).

41

Page

g
i
i
i
1
1
i
i
i
1
i
i
1
i
i
i
i
i
i

Date Filed: 01/27/2011 Entry ID: 5522093

As the Supreme Court explained in McElmoyle, this historical
record accords limited significance to the first sentence of the
Full Faith and Credit Clause, and plenary power to Congress to
prescribe the substantive effects of one state’s laws in other
states. Specifically, the first sentence merely provides that
the judgments of one state “are only evidence in a sister state
that the subject matter of the suit has become a debt of record.”
McElmoyle, id. at 325 (emphasis added). It “does not declare
what was to be the effect of a judgment obtained in one state in
another state,” id. (emphasis added) - an issue reserved by the
second sentence to Congress.

This same construction was embraced in Mills v. Duryee, 11
U.S. (7 Cranch) 481 (1813). At issue in Mills was the Full Faith
and Credit statute of 1790, now codified in substantially similar
terms at 28 U.S.C. § 1738, which provided that one state’s
judgment would have the same effect in other states as it would
have in the rendering state. In rejecting a reading of the
statute that would treat “judgments of the state Courts * * *
las] prima facie evidence only,” the Court noted that “the
constitution contemplated a power in condress to give a conclu-
sive effect to such judgments.” Id. at 485 (emphasis added).
Like McElmoyle, Mills thus read the effects provision as
conferring on Congress the broad power “to give a conclusive

effect” to the laws of another state.
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Under this view, Congress obviously acted within its
plenary power in enacting Section 2 of DOMA. If the Constitution
itself dees not unalterably declare “the effect” of the law of
“one state in another state,” McElmoyle, 38 U.S. (13 Pet.) at
325, but instead leaves that “power in congress,” Mills, 11 U.S.
(7 Cranch) at 485, then Congress clearly had the authority in
DOMA to declare that no state is “required to give effect” to the
same-sex marriage laws of other states. 28 U.S.C. § 1738C.

In any event, whatever the breadth of Congress’s power under
the Full Faith and Credit Clause, it clearly encompasses the
authority to confirm the applicability of one of the
longstanding, generally applicable principles of conflicts law
that formed the background of the Clause. See Sun Oil, 486 U.S.
at 723 & n.1l. As explained above, one such principle was that
one state need not give effect, within its own borders, to the
laws of a sister state that offend its own laws or public policy.
Section 2 of DOMA merely confirms the applicability of that
principle in the context of laws regarding same-sex marriage.

For all of these reasons, Section 2 of DOMA fits within any
conceivable construction of the Full Faith and Credit Clause.’

? plaintiffs’ remaining arguments do not merit extended
discussion. The federal definition of marriage in no way impacts
plaintiffs’ First Amendment right to associate. See Appellants’
Br. at 32-33. The “right to travel” (Appellants’ Br. at 45)
concerns state decisions to treat new residents differently from
existing residents of the state, but those concerns are not at
all involved here. See Saenz v. Roe, 526 U.S. 489, 500 (1999
(the right to travel “protects the right of a citizen of one
State to enter and to leave another State, the right to be

treated as a welcome visitor * * *, and, for those travelers who
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CONCLUSION
For the foregoing reasons, the judgment of the district
court should be affirmed.
Respectfully submitted,
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elect to become permanent residents, the right to be treated like
other citizens of that State”). The Privileges and Immunities
Clause (Br. at 45) is also not implicated by DOMA. Nevada v.
Watkins, 914 F.2d 1545, 1555 (9th Cir. 1990) (“[Tlhe Privileges
and Immunities Clause has been construed as a limitation on the
powers of the States, not on the powers of the federal
government.”) (citations omitted).
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