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INTEREST OF AMIcI CURIAE!

Amici are 43 Members of Congress who share a
strong interest in protecting the constitutional rights
of their constituents and in upholding Congress’s
longstanding tradition of acknowledging and
accommodating conscience rights. They are in a
unique position to explain the consensus throughout
the United States of codifying and vindicating that
tradition.

Amicr are:

United States Senators
Steve Daines (R-MT)
James Lankford (R-OK)

Members of the House of Representatives

Robert B. Aderholt Diane Black (R-TN)
(R-AL) Chris Collins (R-NY)
?;I{?éi]h)a Blackburn Kevin Cramer (R-ND)

John Fleming (R-LA)

1. Pursuant to this Court’s Rule 37, amici curiae Members of
Congress state that no counsel for any party authored this brief
in whole or in part, and no person or entity other than counsel
for amici curiae Members of Congress made a monetary
contribution to the preparation or submission of this brief.
Counsel of record for all parties were timely notified of the
filing of this brief more than 10 days prior to the filing of this
brief. The parties have consented to the filing of this brief, and
the letter confirming such consent has been lodged with the

Clerk.



Doug Collins (R-GA)
John Culberson (R-TX)
Bill Flores (R-TX)
Trent Franks (R-AZ)

Paul A. Gosar, D.D.S.
(R-AZ)

Glenn Grothman (R-WI)
Vicky Hartzler (R-MO)
Jody Hice (R-GA)
Randy Hultgren (R-IL)
Mike Kelly (R-PA)
Doug Lamborn (R-CO)
Jeff Miller (R-FL)

Dan Newhouse (R-WA)
Steve Pearce (R-NM)
Mike Pompeo (R-KS)
Keith Rothfus (R-PA)
Chris Smith (R-NJ)
Brad Wenstrup (R-OH)
Ted Yoho (R-FL)
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J. Randy Forbes (R-VA)
Bob Goodlatte (R-VA)
Trey Gowdy (R-SC)

Andy Harris, M.D.
(R-MD)

Jaime Herrera Beutler (R-
WA)

Tim Huelskamp (R-KS)
Walter B. Jones (R-NC)
Steve King (R-TA)

Cathy McMorris Rodgers
(R-WA)

Randy Neugebauer
R-TX)

Steven Palazzo (R-MS)
Joseph R. Pitts (R-PA)
John Ratcliffe (R-TX)
David Rouzer (R-NC)
Ann Wagner (R-MO)

Robert J. Wittman
(R-VA)
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SUMMARY OF ARGUMENT

Since 1its founding, the United States has
recognized and protected conscience rights. Even in
an area as vital as military service, conscientious
objectors’ rights were recognized in the colonies
before and during the Revolutionary War. And since
that time, rights of conscience have continued to be
affirmed and protected throughout American history.

In the modern era, a remarkably uniform
consensus has developed in both the federal
government and the States with regard to protecting
the conscience rights of healthcare professionals.
Because healthcare professionals maintain a unique
and noble calling to care for their patients,
governments have overwhelmingly codified measures
that expressly allow them to abstain from
participating in practices they believe violate their
duty not to kill or cause harm. For example, States
across the political spectrum responded to Roe v.
Wade by enacting statutes to protect conscience
rights in the abortion context, and many States
continue to effectuate these rights as they are
implicated in new contexts. Likewise, the federal
government has also enacted conscience-rights
legislation across numerous subjects pertaining to
healthcare.

The Ninth Circuit’s decision rejecting the
conscience rights of pharmacists and pharmacies
deviates sharply from this widespread consensus. If
left unaddressed, this outlier decision could provide a
dangerous blueprint for other States to negate the
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conscience rights of our healthcare service providers.
Therefore, amici curiae Members of Congress
respectfully urge the Court to grant the petition for a
writ of certiorari.

ARGUMENT

I. CoNscCIENCE RIGHTS HAVE BEEN RECOGNIZED IN
THE UNITED STATES SINCE THE TIME OF THE
FOUNDING FATHERS.

A. Conscience Rights Were Acknowledged in
the Colonial Period and Revolutionary War.

Conscience rights in America are rooted in our
earliest days, beginning with the right to refuse to
bear arms. Soon after the establishment of
Jamestown and the Plymouth Colony, the first
conscientious objectors—members of religious sects
whose beliefs forbade them to take up arms—arrived
in America. The Quakers arrived in 1656, the
Mennonites in 1683, and the Brethren in 1719.
CONSCIENCE IN AMERICA: A DOCUMENTARY HISTORY
OF CONSCIENTIOUS OBJECTION IN AMERICA, 1757—
1967, 17 (Lillian Schlissel ed., 1968); PETER BROCK,
PACIFISM IN THE UNITED STATES FROM THE COLONIAL
ERA TO THE FIRST WORLD WAR 21, 160 (1968).

Though they came to the New World to live in
peace, they were met with fierce persecution for
refusing to serve in the colonial militia. Over time,
however, they came to win the liberty of conscience
for which they had come to the New World.
CONSCIENCE IN AMERICA, supra, at 17-18.
Massachusetts in 1661, Rhode Island in 1673, and
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Pennsylvania in 1757 all relieved conscientious
objectors from the duty to take wup arms.
CONSCIENCE IN AMERICA, supra, at 28. Eventually,
every one of the original thirteen colonies (except for
Georgia, which was founded as a frontier defense
colony) enacted exemptions for conscientious
objectors from military service. THE NEW
CONSCIENTIOUS OBJECTION: FROM SACRED TO
SECULAR 26 (Charles C. Moskos & John Whiteclay
Chambers II eds., 1993).

Consistent with this emergent practice, during
the Revolutionary War the Continental Congress
assured conscientious objectors that it “intend[ed] no
Violence to their Consciences.” CONSCIENCE IN
AMERICA, supra, at 31; THE NEW CONSCIENTIOUS
OBJECTION, supra, at 29. Similarly, after the war
George Washington wrote to a Quaker leader
expressing his subjective disagreement with their
conscientious objection but affirming:

I assure you very explicitly, that in my opinion
the conscientious scruples of all men should be
treated with great delicacy and tenderness:
and it 1s my wish and desire, that the laws
may always be extensively accommodated to
them, as a due regard for the protection and
essential interests of the nation may justify
and permit.

Letter from George Washington to the Religious
Society called Quakers (Oct. 1789), in 12 THE
WRITINGS OF GEORGE WASHINGTON 168-69 (Jared
Sparks, ed., 1838).
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And although conscientious objectors still faced
persecution for their faith on occasion, their right to
object was recognized by those in highest authority.
For example, in 1816 President Madison pardoned a
group of seven Maryland Quakers who had been
imprisoned by the local sheriff for their failure to pay
their militia commutation fines. JAMES S. KABALA,
CHURCH-STATE RELATIONS IN THE EARLY AMERICAN
REPUBLIC, 1787-1846 (2013).

B. Our Nation Has Continued to Protect
Conscience Rights in a Manner Tailored to
Individuals’ Specific Beliefs.

The tradition of protecting conscientious objectors
that began in colonial times has endured through our
Nation’s history, often through individualized
accommodations tailored to objectors’ specific beliefs.
During the Second World War, for example, 25,000
conscientious objectors accepted noncombat service
in the military. CYNTHIA ELLER, CONSCIENTIOUS
OBJECTORS AND THE SECOND WORLD WAR: MORAL AND
RELIGIOUS ARGUMENTS IN SUPPORT OF PACIFISM 66,
69 (1991).2 For those objectors whose beliefs
precluded any form of military service, 12,000
entered Civil Public Service. [Id. In tailoring
exemptions from military duty to be either a
complete exemption or an exemption from combat

2. Statistics as to conscientious objection during World War II
vary from source to source. See CHURCH-STATE ISSUES IN
AMERICA TODAY 110 n.46 (Ann Duncan & Steven Jones, eds.,
2008) (collecting sources).
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positions, the federal government ably effectuated
the interests of both conscience rights and the
Nation.

And allowing conscientious objectors to serve
their country consistent with their beliefs has served
America well. In this regard, the story of Desmond
Doss, a Seventh-day Adventist who refused to kill or
carry a weapon due to his personal beliefs, is
instructive. See Richard Goldstein, Desmond T.
Doss, 87, Heroic War Objector, Dies, N.Y. TIMES,
March 25, 2006. Doss was permitted to serve his
country as a medic in the Pacific theater during
World War II. Zd. Without ever firing a shot, Doss
saved the lives of numerous American soldiers. In
one engagement, Doss repeatedly exposed himself to
enemy fire in order to carry, one by one, seventy-five
injured soldiers to safety. Shortly thereafter, Doss
was wounded by a grenade and, at one point, crawled
over 300 yards using a rifle-stock splint after being
struck by a sniper’s bullet. He was awarded the
Medal of Honor, our Nation’s highest military
decoration. /d.3

Continuing the tradition of protecting conscience
rights, the contemporary conscientious-objector
process 1s particularized and belief-specific to ensure

3. See also Danae Tuley, The Courage of their Convictions:
Three Conscientious Objectors and the Heroism that earned
them the Medal of Honor, SELECTIVE SERV. SYS.,
https://www.sss.gov/Alternative-Service/CO-Story-1 (last visited
Feb. 2, 2016) (highlighting the bravery of Desmond Doss as a
conscientious objector).
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that Americans are allowed to serve in a manner
consistent with their deepest values. Partial
objectors such as Seventh-day Adventists,
Mennonites, or secular objectors who are opposed
only to offensive military action are assigned non-
combat service roles. In contrast, Quakers,
Jehovah’s Witnesses, or secular objectors opposed to
both offensive and defensive military action are
assigned to “alternative service,” which includes
conservation, caring for the very young or very old,
education, or health care.4

If the federal government can protect conscience
rights when the interest at stake is national security,
then administrative agencies should be fully capable
of tailoring true accommodations when the asserted
interest at stake is in the marginally increased use of
widely available contraceptives. And unsurprisingly,
as described below, administrative agencies and
state governments almost universally do so.

4. See Conscientious Objection and Alternative Service,
SELECTIVE SERV. SYS., https://www.sss.gov/consobj (last visited
Feb. 2, 2016) (“Two types of service are available to
conscientious objectors, and the type assigned is determined by
the individual’s specific beliefs. The person who is opposed to
any form of military service will be assigned to alternative
service . . . The person whose beliefs allow him to serve in the
military but in a noncombatant capacity will serve in the
Armed Forces but will not be assigned training or duties that
include using weapons.”).
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II. THE STATES AND FEDERAL GOVERNMENT HAVE A
LONGSTANDING, UNBROKEN TRADITION OF
PROTECTING RIGHTS OF CONSCIENCE IN
HEALTHCARE.

In the modern era, the States and the federal
government recognize and accommodate conscience
rights in areas beyond military service, particularly
those of healthcare professionals.?

The consensus that the medical profession must
be afforded such protection arose as a direct result of
the Court’s decision in Roe v. Wade, 410 U.S. 113
(1973). In immediate response to that decision,
Senator Frank Church sponsored legislation that
exempted private hospitals receiving federal funds
from any requirement to provide abortions or
sterilizations when they objected on “the basis of
religious beliefs or moral convictions.”® Notably, the
recognition of healthcare professionals’ conscience
rights was distinct from the underlying issue of
abortion. Demonstrating the near-unanimous
recognition of conscience rights across the political
spectrum, the “Church Amendment” was passed by
the Senate on a vote of 92-1 (119 CoNG. REC. 9607
(1973)).7

5. Amici include as an Appendix to this brief a survey of federal
and state laws protecting rights of conscience.

6. Health Programs Extension Act of 1973, P.L. 93-45, 87 Stat.
91; 42 U.S.C. § 300a-17.

7. The Court’s jurisprudence likewise reflects the uncontroversial
recognition of healthcare professionals’ conscience rights: In
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In addition to the Church Amendment, 42 U.S.C.
§ 300a-7(c)(1), which remains in force, additional
federal laws also recognize conscience rights with
regard to non-participation in abortion. For
example, the Legal Services Corporation Act, 42
U.S.C. § 2996f(b)(8), provides that legal services
funds may not be used to compel individuals or
Iinstitutions to assist in performing abortions
contrary to their religious or moral beliefs.
Similarly, the Public Health Services Act, 42 U.S.C.
§ 238n, states that healthcare entities may not be
discriminated against by the federal government or
governments receiving federal funds for refusing to
perform, train, or refer for abortions.

The States also reacted quickly to Roe v. Wade.
Demonstrating the virtually universal recognition of
healthcare professionals’ conscience rights, by the
end of 1974 approximately half the States had
enacted laws along the lines of the Church
Amendment, and by the end of 1978 nearly all States
had done so0.8 Today, forty-seven States recognize by
statute that healthcare professionals—individuals,
institutions, or both—should not be compelled to

Doe v. Bolton, 410 U.S. 179, 197 (1973), handed down the same
day as Roe v. Wade, Roe author Justice Blackmun observed
that Georgia’s conscience clause constituted “appropriate
protection to the individual and to the denominational
hospital.”

8. Jody Feder, CONG. RESEARCH SERV., RS21428, The History
and Effect of Abortion Conscience Clause Laws 2 (2006).
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violate their sincerely held beliefs through legally
required assistance with abortions.?

Some of these statutes, representing the first
wave of modern era conscience-protection laws, also
protected against mandatory participation in
sterilization procedures. Currently, eighteen States
allow healthcare providers to refuse to participate in
sterilization procedures. Georgia passed the first
such statute in 1970, GA. CODE § 31-20-6, and most
recently, Missouri recognized this right in 2012, Mo.
REV. STAT. § 191.724(4).10

Beginning in the 1980s, concern about physician
involvement in state executions led to another wave
of statutes that protected the conscience rights of
physicians.!! Many States that allow the death
penalty do not require physician involvement at all,
and some statutes were passed specifically to ensure
that healthcare professionals are not forced by law to
participate in capital punishment when doing so
would violate their conscience. FE.g., ALA. CODE § 15-
18-82.1G) (“Nothing contained in this section is
intended to require any physician, nurse,

9. See Appendix.
10. Id.

11. For instance, the American Medical Association issued an
ethics opinion in 1980 stating that “[a] physician, as a member
of a profession dedicated to preserving life when there is hope of
doing so, should not be a participant in a legally authorized
execution.” AMA CoODE OF MEDICAL ETHICS, Opinion 2.06
(“Capital Punishment”) (originally issued in July 1980).
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pharmacist, or employee of the Department of
Corrections or any other person to assist in any
aspect of an execution which is contrary to the
person’s moral or ethical beliefs.”). At the present
time, at least five of the remaining death-penalty
States expressly protect healthcare professionals’
right to not participate in capital punishment, see
Appendix, as does the federal government, see 18
U.S.C. §3597(b) (stating that employees of state
departments of corrections, the U.S. Department of
Justice, the Federal Bureau of Prisons, or the U.S.
Marshals Service and employees of their contractors
are not required to attend or participate in
executions contrary to their moral or religious
convictions).

Additionally, in 1994, the first law in American
history permitting assisted suicide was passed in
Oregon. OR. REV. STAT. § 127.805. That law, and
every one of the other three state statutes
subsequently legalizing assisted suicide (those of
California, Vermont, and Washington), contains
explicit recognition and legal protection of conscience
rights for healthcare providers who object to
participating in assisted suicide. Id. § 127.885; CAL.
HEALTH & SAFETY CODE §§ 443.14(b), (e); VT. STAT.
ANN. tit. 18, §§ 5285, 5286; WASH. REV. CODE.
§ 70.245190(1)(b).12 The State of Vermont, for

12. Washington’s recognition of conscience protection for those
who oppose assisted suicide underscores that the pharmacy
rules challenged here are an outlier even within Washington.
See WASH. REV. CODE § 70.245190(1)(b) (prohibiting penalty to
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example, protects both individual healthcare
professionals’ and healthcare facilities’ rights to
refuse to participate in assisted suicide. VT. STAT.
ANN. tit. 18, §§ 5285, 5286.

As additional conscience-rights issues have arisen
over time, States have responded by enacting
corresponding conscience-rights protections. Many
current conscience-protection statutes focus on
contraceptive and embryonic issues. For example, in
the fifteen states with laws requiring insurance
coverage for infertility treatments, such as in vitro
fertilization, self-insured employers are exempt
pursuant to the Employee Retirement Income
Security Act, and six States also have express
religious exemptions.!3 Similarly, while participation
in stem cell research is typically not required by law,
some States have passed statutes to ensure that
healthcare professionals’ conscience rights are
protected in that area as well.14

In sum, virtually all fifty States have enacted
conscience protections for healthcare professionals.
And the pharmacy rules of the type at issue in this
case are no exception. Indeed, the only State with
conscience restrictive regulations comparable to
Washington’s is Illinois, which had its regulations

a professional association or health care provider for refusing to
participate in assisted suicide).

13. See Appendix.
14. 1d.
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struck down.1® Thus, by making conscience-based
referrals for emergency contraception 1illegal,
Washington radically departs from the nationwide
consensus protecting conscience rights.

III. LEFT UNDISTURBED, THE NINTH CIRCUIT’S
DECISION PROVIDES A BLUEPRINT FOR NEGATING
HEALTHCARE PROFESSIONALS’ CONSCIENCE
RIGHTS.

Although Washington’s approach to conscience
rights 1s an outlier, left undisturbed the Ninth
Circuit’s decision ratifying that approach could
provide a blueprint for negating the conscience rights
of healthcare providers in other States. If the
government 1s allowed to exert that power,
healthcare professionals could be denied
employment, dismissed, or penalized because of their
religious objections to any number of procedures that
they believe to be harmful.

Such government interference and intolerance
runs afoul of the Constitution and is likewise
irreconcilable with our Nation’s tradition of
recognizing and honoring the rights of individuals to
maintain and act according to their own sincerely
held beliefs. Healthcare professionals are not
defined by their profession. As noted by the
American Medical Association: “They are moral
agents in their own right and, like their patients, are
informed by and committed to diverse cultural,

15. Morr-Fitz, Inc. v. Quinn, 976 N.E.2d 1160 (Ill. App. Ct.
Sept. 20, 2012).
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religious, and philosophical traditions and beliefs.”
AMA CobpE OF MEDICAL ETHICS, Opinion 10.06
(“Physician Exercise of Conscience”). Those beliefs
are entitled to recognition and accommodation in our
diverse society.

And while most would agree that a healthcare
professional’s right to exercise her conscience is not
unlimited, when accommodation is readily available
without impacting patient care it should be allowed.
Here, there 1s no dispute that a reasonable
accommodation exists for pharmacists in Washington
facing the choice between dispensing drugs to which
they are morally opposed and violating their
personal beliefs. The parties have stipulated to the
existence of a robust referral system that ensures
protecting pharmacists’ conscience rights has no
1mpact on patient care. As such, the accommodation
of sincerely held religious beliefs should prevail.

Freedom of conscience and religion are basic
human rights. “The rights of freedom of thought,
conscience, religion and belief are fundamental. The
ability to exercise conscientious objection is a
keystone of democracy. All of us should have the
right to hold a belief and not be compelled by the
State to act contrary to that conviction. It is the
difference between the free society and the one
subject to tyranny.”16

16. Statement of Cardinal George Pell, Archbishop of Sydney, (Oct.
9, 2008), https//www.sydneycatholic.org/news/media_releases/
2008/2008109_1149.shtml (last visited Feb. 2, 2016).
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The Ninth Circuit’s decision authorizes an
unprecedented and dangerous intrusion on the most
basic right of conscience. If left intact, that decision
will invite other States to adopt similar regulations,
upsetting a longstanding, nationwide consensus on
core First Amendment rights. The Court should
grant review and reverse.

CONCLUSION

The petition for a writ of certiorari should be
granted.

Respectfully submitted.

KELLY J. SHACKELFORD
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APPENDIX

Survey of State and Federal
Conscience Protection Laws

This Appendix is intended to provide a survey of state
and federal conscience provisions related to abortion,
contraception, fertility treatments, sterilization, mili-
tary service, capital punishment, assisted suicide,
euthanasia, and others.

Note: The summaries do not include all relevant
conscience protections, definitions, conditions, or
requirements. For instance, many statutes exempt-
Ing conscience objectors also provide that conscience
objectors may not be subjected to discrimination or
liability because of their conscience objection.
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