Case 5:08-cv-01211-GTS-GJD Document1l  Filed 11/10/2008 Page 1 of 15

UNITED STATESDISTRICT COURT
NORTHERN DISTRICT OF NEW YORK

JAMESDEFERIO,

Plaintiff,
V.
CIVIL ACTION NO.:

CITY OF ITHACA; EDWARD VALLELY,
individually and in his official capacity as Chief
of Policefor the City of Ithaca; J. NEL SON,
individually and in his official capacity asa
police officer for the City of Ithaca police
department; SCOTT GARIN, individually and
in his official capacity as a police officer for the
City of Ithaca police department; A.
NAVARRO, individually and in his official
capacity as a police officer for the City of Ithaca
police department; and RICHARD NIEMI,
individually and in his official capacity asa
police officer for the City of Ithaca police
department,

VERIFIED COMPLAINT FOR
CIVIL RIGHTSPURSUANT TO 42
U.S.C. §1983

Defendants.

INTRODUCTION

1. This is a civil rights action challenging city ondinces and policy, on their face
and as applied, that prohibit noise heard 25 femnhfits source in the City of Ithaca. These
precise ordinances and policy of City of Ithacaéhalready been declared unconstitutional by
the Unites States Court of Appeals for the Secoincu and enjoined by this Court iDeegan
v. City of Ithaca, et al. The continued use and enforcement of the undatienal twenty-five
foot ban--despite this Court's Order and Injunctiprevents James Deferio from
communicating his religious beliefs in Ithaca, N€ark.

2. Plaintiff James Deferio seeks injunctive relief, cldeatory relief, nominal
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damages, and punitive damages, pursuant to 42 U88.@983 and 1988, against Defendants
City of Ithaca, Edward Vallely, individually and ims official capacity as Chief of Police of the
City of Ithaca, J. Nelson, individually and in lufficial capacity as a police officer for the Ciby
Ithaca police department, Scott Garin, individuahd in his official capacity as a police officer
for the City of Ithaca police department, A. Nawarndividually and in his official capacity as a
police officer for the City of Ithaca police depadnt, and Richard Niemi, individually and in his
official capacity as a police officer for the Ciy Ithaca police department.

3. This action is premised on the United States Cagtn involving the denial by
Defendants of Plaintiff James Deferio’s fundameritgits to free speech and due process.

4, Defendants’ policy and actions have already degdriv&intiff of his paramount
rights and guarantees provided under the UniteteStaonstitution, and will continue to do so
until relief is secured.

5. Each and every act of Defendants alleged was cdeunily Defendants, each
and every one of them, under the color of statedad/municipal authority.

JURISDICTION AND VENUE

6. This action raises federal questions under theddr8tates Constitution, namely,
the First and Fourteenth Amendments, and underdétiv, 28 U.S.C. 8§ 2201 and 2202 and
42 U.S.C. 88 1983 and 1988.

7. This Court has original jurisdiction over the fealeclaims by operation of 28
U.S.C. 88 1331 and 1343.

8. This Court has authority to grant the requesteahiciive relief under 28 U.S.C. 8

1343(3), the requested declaratory relief purst@@8 U.S.C. 88 2201 and 2202, and Plaintiff's
2
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prayer for costs, including reasonable attornegssf under 42 U.S.C. § 1988.
9. Venue is proper in the Northern District of New ¥qgoursuant to 28 U.S.C.
81391(b), because the claims arise in this distnct Defendants reside in this district.
PLAINTIFF
10.  Plaintiff James Deferio (“Deferio”) is a residerit®yracuse, New York.

DEFENDANTS

11. Defendant City of Ithaca (“Ithaca”) is a municigalthority, a subdivision of the
State of New York.

12. Defendant Edward Vallely (“Chief Vallely”) is Chiebf Police of the Ithaca
police department. In his official capacity, Chiédllely is responsible for the enforcement of
Ithaca’s laws and ordinances and for training léhpolice officers in the enforcement of those
laws and ordinances. Chief Vallely is sued in hiividual and official capacities.

13. Defendant J. Nelson (“Officer Nelson”) is a policficer with the Ithaca police
department. In his official capacity, he enforclks taws and ordinances pertaining to Ithaca.
Officer Nelson is sued in both his official and iwidual capacities.

14. Defendant Scott Garin (“Officer Garin”) is a polio#icer with the Ithaca police
department. In his official capacity, he enforclke taws and ordinances pertaining to Ithaca.
Officer Garin is sued in both his official and iwiiual capacities.

15. Defendant A. Navarro (“Officer Navarro”) is a pdiofficer with the Ithaca
police department. In his official capacity, he aoes the laws and ordinances pertaining to
Ithaca. Officer Navarro is sued in both his offi@ad individual capacities.

16. Defendant Richard Niemi (“Officer Niemi”) is a po# officer with the Ithaca
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police department. In his official capacity, he @oés the laws and ordinances pertaining to
Ithaca. Officer Niemi is sued in both his officaid individual capacities.
FACTS

17. Deferio is a professing evangelical Christian anttaaeling evangelist for his
religious beliefs. As a tenet of his faith, Defehielieves he is discharging a religious duty by
publicly proclaiming and communicating his faithdagonvictions to others.

18.  Accordingly, Deferio travels to public open areasl @idewalks for the purpose
of sharing his Christian message.

19. In sharing his message, Deferio likes to preaddt, i) speak with a raised voice,
about his Christian beliefs. He preaches so hisaggscan be heard. Also, his preaching helps
facilitate dialogue with others.

20. Deferio witnesses to others about the benefits isffaith. He also addresses
current social and political topics from his pautar religious perspective.

21. Deferio does not seek monetary gain from his exgresactivity. He does not try
to sell products or services. He does not ask fonay. Nor does he elicit signatures or
membership to any organization. He merely wantgrstto be exposed to his Christian beliefs
and have discussion about these beliefs.

22.  Deferio has no intent to physically touch or hamasgone, or encourage violence,
or express himself in any way other than in a pe&ceanner. He has no intention of forcing
anyone to listen to him; nor does he have any fitterof impeding pedestrian traffic.

23. In furtherance of his Christian beliefs, Defericsivés to convey his message in

public areas, sidewalks, streets, and parks ircéthparticularly, a public area known as Ithaca
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Commons.

24. Ithaca Commons (also known as “Commons”) is a wligpublic area that is
used as a pedestrian mall. Businesses, shopyuaddor restaurants are in the vicinity. The
Commons is frequented by pedestrians as a gathetame, and is often subject to much
commotion and noise.

25. Booths are frequently set up in Ithaca Commons foe purpose of
communicating different messages. And, from tiroetime, the area allows for speakers,
politicians, singers and musicians.

26.  Deferio is familiar and well-acquainted with a gentan named Kevin Deegan
(“Deegan”). Deegan is also a traveling evangelisbvespouses Christian beliefs similar to
Deferio’s beliefs.

27. Deegan visited Ithaca Commons in 1999 to expressrdiligious beliefs via
preaching. Shortly thereafter, Deegan was stoppeaiblthaca police officer who told Deegan
that his preaching was too loud. Specifically, Daegvas stopped because of Ithaca ordinances
and policy that prohibit noise that can be hearde2b from the source.

28.  This particular policy and practice--banning allseoheard 25 feet away from the
source--inhibited Deegan from expressing his religimessage. So as to obtain relief, Deegan
brought suit in this Court, the Northern DistriétNew York, to prevent enforcement of Ithaca’s
policy of banning noise that can be heard 25 fegtyafrom the source. This matter went up on
appeal to the Court of Appeals for the Second @irend the appellate court, Deegan v. City
of Ithaca, 444 F.3d 135 (2d Cir. 2006), ruled that Ithac2Bsfoot noise rule violated the First

and Fourteenth Amendments.
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29. Following the Second Circuit opinion and mandatee@an obtained a civil
judgment against Ithaca and Ithaca officials fraas t7ery Court, entered on December 14, 2006.
This civil judgment, among other things, permanemhjoined Ithaca and its officials from
“enforcing and/or applying City of Ithaca Municip@lode 240-4 and 157-18 so as to preclude
legally protected speech that can be heard attandis of twenty-five feet on public streets,
sidewalks or ways, in the City of Ithaca...”

30. Deferio was aware of the outcome of Deegan’s ceade. In light of the
permanent injunction, Deferio expected that Ithawald no longer enforce its 25-foot noise
rule.

31. Thus, on August 5, 2008, Deferio went to the Ith&cemmons area in order to
express his religious beliefs.

32.  Once he positioned himself in the Commons, Deféegan to preach. Per his
custom, Deferio recorded his speech there.

33. Subsequently, an Ithaca police officer, Officer $¢&l, approached Deferio and
told him to stop speaking because he was shoutiy amnoying people. Officer Nelson
elaborated that an Ithaca ordinance prohibits nthiaé could be heard 25 feet away. Officer
Nelson further explained that Deferio would havdawer his voice or stop speaking, because
his voice could be heard 25 feet away.

34. In response, Deferio told Officer Nelson that heuldlary to speak in a way that
would not violate the noise ordinance. Officer Nelghen left, and Deferio attempted to speak
about his religious beliefs.

35.  Deferio lowered his voice, and shortly thereaftewoman walking on a sidewalk
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approximately thirty feet away from Deferio yell#sat she could not hear him. The woman
advised Deferio that he needed a microphone tochedh In an attempt to address her, Deferio
raised his voice.

36. Following this exchange, another Ithaca policeceifj Officer Garin, approached
Deferio and ordered Deferio to once again lowendise. Officer Garin warned: “[If] you are
being heard 25 feet from the source and get a @niplyou are in violation.” Deferio tried to
explain to Officer Garin that a lawsuit involvingeBgan had already settled this exact issue, but
Officer Garin demanded that Deferio comply with #tefoot noise rule.

37. Deferio offered that he would try to comply wittetrule. Officer Garin then left.

38. Deferio attempted to comply with the 25-foot noisde, but it was useless.
Because he could hardly be heard, his messagewvataatially hindered. Fearing that he would
receive a citation or be arrested for violating 2fefoot noise rule, Deferio left the Ithaca
Commons area.

39. Deferio informed Deegan about the incident invalvihe Ithaca police officers
on August 5, 2008, and the invocation of the 25-famse rule.

40. On August 9, 2008, Deferio goes out again to ItHdacenmons in order to express
his religious beliefs. But this time, he brings Dae with him. Deferio believed that Deegan’s
presence would assure him of having a right tolspethe area.

41.  Upon arrival, Deferio began to preach to thosdven@ommons area.

42. At approximately 3:47 p.m., Deferio and Deegan wagsproached by two Ithaca

Police Officers, Officer Navarro and Officer Nieriihe police officers stopped Deferio’s
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preaching.

43. Deegan then stepped forward and talked with the offecers about their
concerns. During this conversation, Deferio stoddse by, listened, and recorded the
conversation.

44.  Officer Navarro asked Deegan if they had a noigenjieand Deegan informed
that they did not. Officer Navarro then informedttbhecause they did not have a noise permit, a
specific noise ordinance applied to them, andgulated their volume.

45.  Officer Navarro explained how the 25-foot noiseerulorks: “The way we gauge
it is by 25 feet from the source of the noise. & would still hear the noise 25 feet from the
source, then it's a violation of the noise ordimaidfficer Navarro then issued Deegan and
Deferio a warning for violating the 25-foot noisde.

46. Deegan then asked Officer Navarro if he was awatbeoOrder issued by Judge
Mordue in the Northern District of New York. Officé&lavarro said he was not aware of the
Order. Deegan, then, showed Officer Navarro a adpe civil judgment entered in favor of
Deegan against the City of Ithaca, and explained the Order precluded Ithaca from enforcing
its 25-foot noise rule.

47.  Officer Navarro disregarded the Order, commentirad it named two people who
no longer worked for Ithaca. Officer Navarro thesnfirmed that Deegan and Deferio would
receive a citation if they continued to violate #efoot noise rule.

48. Deegan pointed out that the City of Ithaca was iegpb in the Order, not just
certain Ithaca officials. Deegan asked Officer Naw# he was willing to disobey a court order

issued by a federal judge. Officer Navarro respdntiat “as far as | know you could have
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written that up on your home computer.”

49.  Officer Navarro dismissed the Order as irrelevartt proceeded to issue Deferio
and Deegan a warning for violating the 25-foot aaigle.

50. As a result of this conversation between Officev&eo and Deegan, and the
other actions of the Ithaca police officers, Dederefrained from engaging in any further
expressive activity in the Ithaca Commons areddar of citation and of arrest. He and Deegan
immediately left the area.

51. Deferio cannot adequately express his religiougtsebecause of the 25-foot noise
rule. The 25-foot noise rule forces Deferio toadpeo quietly that his message is not discernable.
Therefore, Deferio has not returned to the Ithacen@ons area to share his message.

52.  Deferio persists in his desire to convey his Claisimessage in Ithaca. He wants
to go to public ways, sidewalks, and parks (inalgdihe Ithaca Commons area) and preach. In
fact, Deferio wishes to return to Ithaca Commonspeak as soon as possible, but he is chilled
and deterred from expressing his message anywéiteaca for fear of citation and/or arrest.

53. Deferio is greatly disturbed that Ithaca policeicafs would expressly violate a
court order. Because of the past actions of thecthpolice officers, Deferio is afraid that the
police officers will continue to violate the Ordey continuing to enforce the 25-foot noise rule
against him.

54.  Both of the ordinances challengedxegan have remained substantially intact.
The challenged portion of § 240-4 reads exactlysamme as it did before tH2eegan action.
Section 157-18 has changed number; it is now 88L.93ut the verbiage of the law has not been

altered.
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55.  Despite the binding opinion of Court of Appeals tbe Second Circuit, and the
binding Order of this Court, Ithaca has refusetefmeal or amend its unconstitutional ordinances
so as to discontinue application of the 25-footsaaiule. The continued application of the 25-
foot noise rule reflects a willful and evil intetat violate constitutional rights. At the very leas
this action reflects a reckless or callous indéfere to federally protected rights.

56. The pattern of Ithaca police officers, as demonstidy the separate actions by
four different police officers on three differentaasions, demonstrates an utter failure on the
part of Ithaca and Chief Vallely to adequatelyrirand educate Ithaca police officers regarding a
binding opinion of the Court of Appeals for the 8ed Circuit, and binding Order of this Court.
This failure further demonstrates a willful andlaatent to violate the constitutional rights of
Deferio. At the very least, the failure to trairetlthaca police officers shows a reckless or
callous indifference to the federally protectechtggof Deferio.

57. Moreover, the repeated refusal of Ithaca policeef§, on separate occasions, to
abide by a federal order and judgment, even wheshenasvare of it, and provided a copy of it,
demonstrates a willful and evil intent to violake tconstitutional rights of Deferio. At the very
least, the actions of Ithaca police officers denras a reckless or callous indifference to the
federally protected rights of Deferio.

58. The impact of chilling and deterring Deferio’s spe&onstitutes irreparable harm
to Deferio.

59. Deferio does not have an adequate remedy at lawh&toss of his constitutional
rights.

FIRST CAUSE OF ACTION
10
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Violation of the Free Speech Clause

60. Deferio’s religious speech is protected speech utiaeFirst Amendment.

61. Defendants’ ordinances, policy and practice thahiit noise from being heard

25 feet away from the source, and enforcement dfienecluding, but not limited to, City of

Ithaca Municipal Code 8§ 240-4 and 157-8:

a.

b.

are vague and overbroad;

single out religious speech for discriminatory tneant;

discriminate against speech because of its content;

discriminate against speech on the basis of theksps viewpoint;
restrain constitutionally protected speech in adeaof its expression,
without appropriate guidelines or standards to guilde discretion of
officials charged with enforcing the policy;

chill the free speech and free exercise of religgbeferio and of other
citizens;

allow the exercise of unbridled discretion;

lack narrow tailoring, fail to achieve any legitithagovernment purpose,
and fail to leave open alternative avenues for&sgon; and

improperly prohibit speech because it is considéoéiénsive” by others.

62. Defendants have no legitimate reason for their inopt restriction on pure

speech through the 25-foot noise rule.

63. Defendants’ ordinances, policy and practice, ared éhforcement thereof, thus

violate the Free Speech Clause of the First Amendineethe United States Constitution, made
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applicable to the states through the Fourteenthnsiment.
WHEREFORE, Deferio respectfully prays the Coudngrthe equitable and legal relief
set forth in the Prayer for Relief.

SECOND CAUSE OF ACTION

Violation of the Due Process Clause

64. Defendants’ ordinances and policy that prohibitsecihat can be heard 25 feet
away from the source, including but not limitedQiy of Ithaca Municipal Code 88 240-4 and
157-8, are vague and lack sufficient objective ddads to curtail the discretion of officials. This
allows Defendants ample opportunity to enforce pudicies in anad hoc, arbitrary, and
discriminatory manner.

65. Defendants have no legitimate reason that carfyusieir vague ordinances and
policy.

66. The ordinances and policy, and Defendants’ enfoerdrthereof, violate the Due
Process Clause of the Fourteenth Amendment to titedUStates Constitution.

WHEREFORE, Deferio respectfully prays the Coudngrthe equitable and legal relief
set forth hereinafter in the prayer for relief.

PRAYER FOR RELIEF

WHEREFORE, Deferio respectfully requests the toitay relief:

A. That this Court enter a declaratory judgment sgatimat Ithaca’s policy and
practice of prohibiting noise that can be hearde&h away from the source, and the underlying
ordinances, City of Ilthaca Municipal Code 8§ 248n8l 157-8, are facially unconstitutional and

violative of James Deferio’s rights as guaranteeden the First and Fourteenth Amendments to

12
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the United States Constitution;

B. That this Court enter a declaratory judgment sgatimat Ithaca’s policy and
practice of prohibiting noise that can be hearde#h away from the source, and the underlying
ordinances, City of Ithaca Municipal Code 88 24Gdd 157-8, are unconstitutional as
interpreted and applied to Plaintiff James Deferi@ligious speech and violative of his rights as
guaranteed under the First and Fourteenth Amendmernhe United States Constitution;

C. That this Court enter a preliminary and permanemuniction enjoining
Defendants, their agents, officials, servants, eyg#s, and all persons in active concert or
participation with them, or any of them, from agpty and enforcing Ithaca’s policy and practice
of prohibiting noise that can be heard 25 feet arayn the source, and the underlying
ordinances, City of Ithaca Municipal Code 88 248ndl 157-8, or any other policy or ordinance
that serves this same purpose of restricting domisinally-protected speech in Ithaca;

D. Adjudge, decree, and declare the rights and odwal Irelations with the subject
matter here in controversy, in order that suchatatlon shall have the force and effect of final
judgment;

E. That this Court award Plaintiff James Deferio nomhidamages arising from the
acts of the Defendants as an important vindicaticthe constitutional rights;

F. That this Court award Plaintiff James Deferio pueitdamages arising from the
acts of the Defendants;

G. That this Court award Plaintiff James Deferio hasts and expenses of this
action, including reasonable attorneys’ fees, inoagance with 42 U.S.C. § 1988 and other

applicable law; and
13
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H. That this Court grant such other and further relief as this Court deems equitable

and just.

VERIFICATION OF COMPLAINT

I, James Deferio, a citizen of the United States and a resident of Syracuse, NY, hereby
declare that I have read the foregoing Verified Complaint and the factual allegations therein, and

the facts as alleged therein are true and correct. -

Q Ktz ‘L/
JAMES DEFERIO Zg
STATE OF Mgy Saad /D

a
COUNTY OFD a '

On this \éhday of C)Q,Jﬂ)t)Uo\ , 2008, before me, a Notary Public of the
State and County aforesaid, personally appeared James Deferio, to me known (or proved to me
on the basis of satisfactory evidence), and who, ypon oath, acknowledged that he executed the
foregoing instrument for the purpose therei

y (Eommission Expires:
W o

TASHIMA M. FORNEY
No. 01FO6171027
Notary Public, State of New York

Quaiified in Onondaga County
My Commission Expires July 16, 2011

14
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Respectfully submitted,

A

BENJAMIN W. BULL (of counsel) ATHAN W. KELLUM

AZ Bar # 009940 NDNY Bar Roll#: 302459

Alliance Defense Fund TN BAR #13482; MS BAR # 8813

15100 N. 90™ Street JONATHAN SCRUGGS

Scottsdale, AZ 85260 TN Bar # 025679

(480) 444-0020 telephone Alliance Defense Fund

(480) 444-0028 fax 699 Oakleaf Office Lane, Suite107
Memphis, TN 38117

ROBERT E. GENANT (901) 684-5485 telephone

NDNY Bar Roll#: 105257 (901) 684-5499 fax

Genant Law Office

3306 Main Street Attorneys for Plaintiff

P.O. Box 480

Mexico, NY 13114
(315) 963-7296 telephone
(315) 963-8274 fax

Attorneys for Plaintiff
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