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1. Appellant Brian Johnson (Johnson), in accordandk fed. R. App.
P. 8, hereby moves this Court for an injunctiondseg appeal. This motion is
being filed in conjunction with Johnson’s NoticeAypeal.

2. On June 11, 2012, the district court denied Johesomwtion for a
preliminary injunction he sought against Minneapdtiark and Recreation Board
(MPRB) relating to his desire to engage in constihally-protected expression in
a traditional public forum during Twin Cities Pridkestival (Pride Fest). Because
the next festival is scheduled to take place is tean two weeks, on June 23 and
24, 2012, it is impracticable for Johnson to firstve in the district court to grant
injunction pending appeal.

3. Attached to this motion is Johnson’s Verified Coaipt (as Exhibit
1), Motion for Preliminary Injunction and suppodirexhibits (as Exhibit 2),
Johnson’s Memorandum in support of that motion Eadibit 3), MPRB’s
Response (as Exhibit 4), Johnson’s Reply (as Exbipiand the district court’s
Memorandum of Law & Order on the motion (as Exh@)it

4. As a tenet of his Christian faith, and as an essembeans for
communicating his desired message, Johnson wantsarid out free bibles in
Loring Park, a forty-two acre public park in Minpedis, Minnesota, to those
attending Pride Fest. (Verified Complaint, 11 9-16, 88). For a ten-year time

span, Johnson was able to rent a booth in Pridedaelsdistribute bibles. (Compl.
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19 25, 27-28). But that changed in 2009. That,y®ain Cities Pride denied his
application due to disagreement with his viewpoig€ompl. 11 28-35). Without
access to a booth, Johnson tried to walk througtp#itk during the 2009 Pride Fest
and hand out bibles to attendees, but Minneapdalige officers stopped him.
(Compl. 11 36, 39).

5. Hoping to return the following year, for the 20160de Fest, Johnson,
through counsel, sent a letter to MPRB expoundinghis constitutional right to
speak in the park. (Compl. 1 40-41; Exhibit D tootldn for Preliminary
Injunction). Concurring with the legal assessmé&tERB decided to let Johnson
hand out bibles in the park. (Compl. § 42; Exhibito Motion for Preliminary
Injunction). To prevent this from happening, Twinti€s Pride filed a federal
lawsuit against MPRB on the eve of the 2010 Pridst.HCompl.  45). Johnson
was allowed to intervene in that case and assestlégal rights. And, in
consideration of a request for Temporary Restrgirrder, the court denied the
request, acknowledging Johnson’s constitutionahtrigp hand out bibles in the
public park. (Compl. 19 46, 49). Following thiding, Johnson was free to hand out
bibles during the 2010 Pride Fest and did so witlazident. (Compl. { 52-53).

6.  After that event, the court, lsua spont@rder, dismissed Johnson as
an intervener. (Compl. § 68). Shortly thereafienin Cities Pride and MPRB

entered into an agreement contemplating MPRB bagnhiarature distribution
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anywhere in Loring Park during Pride Fest exceptaio isolated area outside of
festival boundaries known as the “no pride” zoneursuant to that agreement,
MPRB promulgated a ban on literature distributiaming Pride Fest. (Compl. {9
70-73). This ban is what Johnson challenges insthigect lawsuit and seeks to
enjoin in his request for preliminary injunction.

7. The reasons for granting the injunction pendingeabpre the same as
for granting the injunction in the first place, aade enumerated in Johnson’s
pleadings attached to this Motion. In short, Johnseeks to enjoin MPRB’s ban
on literature distribution during Pride Fests tke¢p him from handing out bibles
in open, accessible parts of a public park, anthtechis right to free speech. A
fuller recitation of facts relied on for the injuran request are found in the
statement of facts set out in Johnson’s Memorandursupport of the motion,
attached as Exhibit 3.

8. Ruling against Johnson below, the district courdena number of
regrettable errors, subjecting the decision to nsaleon appeal. But because this
Court would not ordinarily be able to rule on thattar prior to the upcoming
event, Johnson seeks this temporary relief. Theesof this Motion only relates
to Johnson’s ability to engage in his desired esgiom during the 2012 Pride Fest;
this Court need not yet rule on facial relief oy asther relief beyond the 2012

event as contemplated in the appeal as a whole.
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9. Due to the urgency of the Motion, and for the sakerevity, Johnson
relies on and directs this Court’s attention to @inguments found in the pleadings
attached. Johnson only adds arguments herein miaegaio the some of the more
egregious errors made by the court below.

10. The district court determines that MPRB’s ban oteréture
distribution is content-neutral. (Exhibit 6, p20-24). Aside from ignoring the
context of the ban, this deduction also fails tooamt for the wording and import
of it: “Sales, sampling, or distribution of anyatarial within Loring Park outside
of an authorized MPRB booth or an authorized Twiitie€ [booth] is not
permitted.” It is undisputed that speech “authedizby Twin Cities turns entirely
on content. MPRB bans - under the force of lawntent that Twin Cities finds
objectionable (outside of booth), while permittiogntent that Twin Cities finds
appropriate (inside a booth). Whether this baminsonstitutional is a separate
(albeit related) question, but there can be ldieibt that this ban orchestrates a
restriction on content, marking it content-basétie district court relies oHurley
v. Irish-American Gay, Lesbian and Bisexual GrodpBoston 515 U.S. 557
(1995) in concluding otherwise, but this reliansamisplaced. Hurley concerned
a private party’s action in controlling their owressage (a parade), not the action

of a governmental entity in facilitating a contéxased heckler’s veto.
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11. The district court’s error regarding the contensdzhnature of the ban
Is significant — because it dictates the standdrscoutiny — but this issue is not
controlling. Under intermediate scrutiny, the barstill clearly unconstitutional.
The district court also erred in its analysis akthcrutiny. MPRB’s ban is not
narrowly tailored to a significant governmentakirast.

12. The issue squarely before the district court as agethis Court wasl/is
whether a ban on literature distribution in a tiiadial public forum can possibly
be justified. Every court to ever consider theiéss that is, until the court below
rendered its decision — has held such bans untaistal. See, e.g., United States
v. Grace 461 U.S. 171, 176 (198%uba v. 1-A Agr. Ass'r887 F.3d 850, 862 {9
Cir. 2004); Lederman v. United State91 F.3d 36, 44-46 (D.C. Cir. 2002);
Gerritsen v. City of Los Angele®94 F.2d 570, 577 (9th Cir. 1993).

13. The only reason proffered by MPRB for distinguighiRride Fest
from the litany of cases holding to the contrarthis suggestion that the Pride Fest
event is unusually crowded. This contention dusshold up legally or factually.
The prospect of congestion alone is not a sufficibasis for completely
eliminating an important medium of communicatid®ee Bays v. City of Fairbarn
668 F.3d 814, 822 (6th Cir. 20138aieg v. City of Dearborr641 F.3d 727, 737
(6th Cir. 2011);Lederman 291 F.3d at 45Gerritsen 994 F.2d at 577. These

decisions do not depend on a crowd-density thredshm¢cause literature
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distribution cannot substantiate the concern. Séneg for instance, the festival
there had a greater crowd density than Pride K&stediscussion in Exhibit 3, pp.
9-10).

14. The district court declined to interact with thegedent on this issue,
except to vaguely categorize these decisions awsdlpliadhering to Justice
Blackmun’s concurring and dissenting opinionHaffron v. International Society
for Krishna Consciousnesd452 U.S. 640 (1981). As postured by the coelb,
all of these other courts were wrong - while itadikcorrectly — because it properly
understood and followed the dictates of Heffron majority opinion. (Exhibit 6,
27-28). But the district court glosses over th&tidguishing feature ofieffron
that being, the restriction upheld in that cas& tplace in a limited public forum,
not a traditional one. 452 U.S. at 655. The prileciget out inHeffron does not
apply to speech taking place in a street or pagndp a festival eventSee Bays
668 F.3d at 823Saieg 641 F.3d at 737. Applying a ban on literaturgtribution
in a traditional public forum is grossly over-insiue in scope.

15. MPRB'’s ban on literature distribution is also undeslusive. While
prohibiting literature distribution, MPRB simultamesly allows for numerous
activities that create just as much or more comgeshan literature distribution,
such as walking dogs, standing and talking onpiadnes, pushing bikes and baby

strollers, playing volleyball, and street performarimime). (Compl., 11 22, 85).
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The district court tries to downplay these simitarhpactful activities by labeling
them as commonplace (except for street performamieh the court opines is not
enough to demonstrate under-inclusiveness) (ExBibgp. 30-35). Yet, it is the
regularity of these sorts of activities that undeenthe restriction at handSee
Bays,668 F.3d at 822-255aieg 641 F.3d at 734.ederman,291 F.3d at 43, 45.
Precisely because MPRB can expect these actitttieeke place during the event,
the purported concern for congestion rings holloMPRB does not adequately
address congestion with the restriction, but fosuseprotected speech instead.
16. For the foregoing reasons, Johnson respectfullpesty this Court
grant an injunction pending the appeal, so thahdoh may be free to hand out
bibles during the upcoming 2012 Pride Fest.
Respectfully submitted this 12th day of June, 2012
/s/ Nathan W. &llum
Nathan W. Kellum
E-mail: nkellum@telladf.org
TN Bar No. 013482; MS Bar No. 8813
CENTER FOR RELIGIOUS EXPRESSION
699 Oakleaf Office Lane, Suite 107
Memphis, TN 38117

(901) 684-5485
(901) 684-5499 (fax)

ATTORNEY FOR APPELLANTS
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CERTIFICATE OF COMPLIANCE

| hereby certify that the foregoing motion has begmmduced using
proportionately spaced 14-point New Times Romarefiype. According to the
“word count” feature in the Microsoft Word 2007 seére, this motion contains
1,698 words.
/s/ Nathan W. Kellum

CERTIFICATE OF SERVICE

| certify that on June 12, 2012, the foregoing doent was served on all
parties or their counsel of record through the C&FEystem if they are registered
users or, if they are not, by placing a true andead copy in the United States
mail, postage prepaid, to their address or record.

/s/ Nathan W. Kellum




