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PIGOTT, J.:
Plaintiff taxpayers challenge two directives by
executive and county officials that recognize out-of-state same-

sex marriages for purposes of public employee health Insurance
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coverage and other benefits. We conclude that plaintiffs”
actions were properly dismissed.
l.

Four states -- Massachusetts, Connecticut, lowa and
Vermont -- now issue marriage licenses to same-sex couples,
without any residency requirement, as does Canada.! As a
consequence, many same-sex couples who are residents of New York
State have traveled to those jurisdictions and married. In light
of these developments, several state and county officials have
recently issued general directives relating to the recognition of
those out-of-state same-sex marriages.? The present actions
involve facial challenges to the legality of two of these
directives, namely a Policy Memorandum issued by the Commissioner
of the New York State Department of Civil Service and an

Executive Order issued by the County Executive of the County of

'New Hampshire will begin issuing marriage licenses to same-
sex couples effective January 1, 2010. Internationally, in
addition to Canada, same-sex couples may legally marry in The
Netherlands, Belgium, Spain, South Africa, Norway and Sweden.

2In Hernandez v Robles (7 NY3d 338 [2006]), we held that New
York®"s Domestic Relations Law restricts marriage to opposite-sex
couples and that this limitation does not violate the New York
State Constitution®s Equal Protection and Due Process Clauses.
We concluded that our Constitution does not require that marriage
licenses be granted to same-sex couples, and we expressed our
hope that the participants In the controversy over same-sex
marriage would address their arguments to our Legislature, and
that the Legislature would decide the question whether same-sex
couples should be permitted to marry in New York (see 7 NY3d at
366). We did not address the question of recognition of
out-of-state same-sex marriages.
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Westchester.

In June 2006, defendant Andrew J. Spano, Westchester
County Executive, citing opinion letters of the Attorney General
and the Comptroller,® issued an Executive Order, with the
following direction:

"WHEREAS, the County of Westchester has long
provided health benefits to the qualifying
domestic partners of i1ts members; and

WHEREAS, 1n September of 2002, the County of
Westchester, in seeking to support all
caring, committed and responsible family
units, enacted its Domestic Partnership
Registry Law, which allowed unmarried couples
in committed relationships and who share
common households to be able to register
those relationships formally and to obtain a
Certificate of Domestic Partnership, which
serves as an independent verification of such
partnership, and which may, In certain
circumstances, be a condition precedent to
receipt of benefits by such partners;

WHEREAS, Section 110.11 of the Laws of
Westchester County places the responsibility
to supervise, direct and control, subject to
law, the administrative services and
departments of the County upon the County
Executive; .

*The Solicitor General of New York issued an Informal
Opinion letter in March 2004, on behalf of the Attorney General,
concluding that, although New York®"s Domestic Relations Law does
not authorize same-sex marriages, ""New York law presumptively
requires that parties to such unions must be treated as spouses
for purposes of New York law" (AG Informal Opn No. 2004-1 at 16
[March 3, 2004]). The Opinion relied on New York"s common law
marriage recognition rule as the basis for this conclusion. The
Office of the State Comptroller issued a similar opinion letter
in October 2004 indicating that "the Retirement System will
recognize a same-sex Canadian marriage iIn the same manner as an
opposite-sex New York marriage, under the principle of comity.”

-3 -
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NOW, THEREFORE, 1, ANDREW J. SPANO, County

Executive of the County of Westchester, iIn

light of the aforementioned and iIn accordance

with my statutory duties, do hereby order and

direct each and every department, board,

agency, and commission of the County of

Westchester under my jurisdiction to

recognize same sex marriages lawfully entered

into outside the State of New York iIn the

same manner as they currently recognize

opposite sex marriages for the purposes of

extending and administering all rights and

benefits belonging to these couples, to the

maximum extent allowed by law."

(Westchester County Executive Order No. 3 of 2006.)

In September 2006, defendant Nancy G. Groenwegen,
President of the New York State Civil Service Commission and
Commissioner of the New York State Department of Civil Service,
issued an Employee Benefits Division Policy Memorandum on
"[r]ecognition of the spousal relationship In marriages between
partners of the same sex conducted in jurisdictions where they
may be legally performed,™ effective May 1, 2007. The Memorandum
explained that the State had provided eligibility for employee
benefits, including New York State Health Insurance Program
benefits, to the domestic partners of State employees, including
same-sex partners, since the mid-1990s. The coverage, while
mandatory for the State itself, was discretionary for
Participating Agencies (PAs) and Participating Employers (PEs).
As a result, the State had been sued by an employee of a school
district that had opted not to extend health insurance coverage

to domestic partners (see Funderburke v New York State Dep"t of

Civ. Serv., 13 Misc 3d 284 [Sup Ct Nassau Co 2006], vacated 49
AD3d 809 [2d Dept 2008]). The Department of Civil Service then
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"determined that for purposes of benefits
eligibility under NYSHIP and all other
benefit plans administered by its Employee
Benefits Division, it would recognize as
spouses partners in same sex marriages
legally performed in other jurisdictions.

Effective May 1, 2007, the Department of
Civil Service recognizes, as spouses, the
parties to any same sex marriage performed in
jurisdictions where that marriage is legal.
This policy applies to all health benefit
plans provided under NYSHIP, including the
Empire Plan, the Student Employees Health
Plan and HMOs, and all other benefits
administered by the Employee Benefits
Division, including The New York State Dental
and Vision Plans, the M/C Life Insurance
Program and NYPERL. Recognition of these
spouses 1s mandatory for the State and all
other entities participating in NYSHIP,
including all PAs and PEs.™

(Employee Benefits Division Policy Memorandum
Number 129rl.)

.

In September 2006, plaintiffs Margaret Godfrey,
Rosemarie Jarosz and Joseph Rossini, residents of and taxpayers
in Westchester County, commenced an action against County
Executive Andrew J. Spano, alleging two causes of action. In
their first cause of action, brought pursuant to General
Municipal Law 8§ 51, plaintiffs claim that, by issuing Executive
Order No. 3, Spano illegally legislated in the areas of marriage
and domestic relations in a manner inconsistent with the New York
State Constitution and State law. In their second cause of
action, plaintiffs allege that Spano violated New York State
Constitution art IX, 8 2 (¢) and Municipal Home Rule Law 8 10 (1)

(1). Plaintiffs seek a declaratory judgment that Executive Order
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No. 3 1s "illegal, ultra vires, unconstitutional and otherwise
null and void™ and a permanent Injunction preventing the
implementation or effectuation of the Executive Order.

Michael Sabatino and Robert Voorheils, a same-sex couple
who married in Canada, were permitted to intervene.* Spano and
the i1ntervenors moved to dismiss plaintiffs®™ complaint under CPLR
3211 (@) (7).

Supreme Court granted the motions to dismiss and
declared that Executive Order No. 3 i1s "a valid exercise of the
County Executive®s power, not an illegal act, and does not
violate the State Constitution or the Municipal Home Rule Law"
(15 Misc 3d 809, 818). Plaintiffs appealed, and the Appellate
Division, Second Department, unanimously affirmed (57 AD3d 941).

In regard to the Godfrey plaintiffs® first cause of
action, the Appellate Division held that the Executive Order was
not i1llegal, because it "requires that same-sex marriages be
recognized to "the maximum extent allowed by law." By i1ts terms,
therefore, the Executive Order can never require recognition of
such a marriage where i1t would be outside the law to do so."

(Id. at 942-943.) In regard to the second cause of action, the
court held that plaintiffs had failed to demonstrate the required
"personal iInterest In the dispute beyond that of any taxpayer"

(id. at 943), so that they lacked standing.

* Subsequently, the State Comptroller was permitted to
intervene.

-6 -



-7 - Nos. 147 & 148

In the other case before us, plaintiffs Kenneth J.
Lewis, Denise A. Lewis, Robert C. Houck, Jr., and Elaine A.
Houck, New York State taxpayers represented by the same Alliance
Defense Fund representing the plaintiffs In the case against
Spano, commenced an action against the New York State Department
of Civil Service and its Commissioner, Nancy G. Groenwegen, in
May 2007. The Lewis plaintiffs allege that defendants violated
State Finance Law 8 123-b (first cause of action), the separation
of powers doctrine (second cause of action), New York State
Constitution art VII, 8 8 (third cause of action), and State
Administrative Procedure Act 8§ 202 and New York State
Constitution art IV, §8 8 (fourth cause of action). Plaintiffs
seek a declaratory judgment that defendants® recognition of out-
of-state same-sex marriages "is i1llegal, unconstitutional, ultra
vires, void and constitutes an i1llegal expenditure of State
funds™ and a permanent iInjunction directing defendants to cease
and desist from recognizing out-of-state same sex marriages.

Peri Rainbow and Tamela Sloan, a same-sex couple who
married In Canada, were permitted to intervene. Defendants and
intervenors moved to dismiss plaintiffs®™ complaint under CPLR
3211 (a) (7). Plaintiffs cross-moved for summary judgment.

Supreme Court denied the Lewis plaintiffs®™ cross-motion
for summary judgment, searched the record and granted summary
judgment to defendants, and declared that "[t]he policy

memorandum issued by the New York State Department of Civil
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Service Employee Benefits Division in which i1t recognized, as
spouses, the parties to any same sex marriage, performed in
jurisdictions where such marriage is legal, is both lawful and

within 1ts authority”™ (2008 NY Misc LEXIS 1623, at *7). The

court relied on Martinez v County of Monroe (50 AD3d 189, lv
dismissed 10 NY3d 856 [2008]), a decision of the Appellate
Division, Fourth Department, holding that a Canadian same-sex
marriage was entitled to recognition in New York under the common
law marriage recognition rule.

The Appellate Division, Third Department, affirmed
Supreme Court®s order in a divided opinion (60 AD3d 216]). The
Appellate Division majority concluded that the common law
marriage recognition rule warranted dismissal of plaintiffs*
first cause of action alleging an unlawful disbursement of public
funds (1d. at 222-223). 1In regard to plaintiffs® second cause of
action, alleging violation of the separation of powers doctrine,
the Appellate Division held that defendants®™ "recognition of
same-sex spouses fTalls squarely within the scope of the policy
expressed in Civil Service Law 88 161 and 164 to provide benefits
to the spouses and dependent children of state employees™ (1d. at
223). The majority further rejected plaintiffs® claim that the
Department of Civil Service violated New York Constitution, art
Vil, 8 8 (1) by using public funds to fund the private agendas of
individuals and organizations seeking marriage equality in New

York. "Inasmuch as the Department®s policy furthers a valid
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governmental purpose to benefit public employees, 1t cannot
fairly be said that i1t is iInvalid as promoting a private
undertaking'” (1d. at 223-224). Finally, the court held that "the
determination to recognize same-sex marriages is not invalid for
the Department®s failure to comply with the formal rule-making
procedures of the State Administrative Procedure Act because the
determination is an interpretative statement that i1s merely
explanatory”™ (id. at 224).

Two Justices wrote a separate concurring opinion. They
would have affirmed Supreme Court"s order on a narrower ground,
pointing out that "[t]he Legislature has vested the President of
the Civil Service Commission with broad discretion in defining,
for purposes of health iInsurance coverage for state employees,
the terms spouse and dependent children”™ (id. at 224 [Lahtinen,
Malone, Jr., JJ., concurring]).

We granted plaintiffs In both cases leave to appeal,
and we now affirm both Appellate Division orders.

.

The Godfrey plaintiffs have abandoned their second
cause of action, containing allegations against Spano based on
New York State Constitution art IX, 8 2 (¢) and Municipal Home
Rule Law 8§ 10 (1) (1) (see Brief of Plaintiffs-Appellants
Margaret Godfrey et al. at 3). They rest their case on the
claim, made pursuant to General Municipal Law § 51, that Spano

illegally legislated in the areas of marriage and domestic
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A taxpayer suit under General Municipal Law 8 51 "lies
only when the acts complained of are fraudulent, or a waste of
public property In the sense that they represent a use of public
property or funds for entirely i1llegal purposes” (Mesivta of

Forest Hills Institute, Inc. v New York, 58 NY2d 1014, 1016

[1983] [internal quotation marks omitted], quoting Kaskel v
Impellitteri, 306 NY 73, 79 [1953]). Because plaintiffs allege

no fraud, their action succeeds only i1f they state a claim for
illegal dissipation of municipal funds. Plaintiffs®™ amended
complaint contains the allegation that Executive Order No. 3 "has
resulted and will continue to result in the i1llegal disbursement
of County funds"™ by providing County-funded benefits to couples
In same-sex marriages. Although on a motion to dismiss
plaintiffs® allegations are presumed to be true and accorded
every favorable inference, conclusory allegations -- claims
consisting of bare legal conclusions with no factual specificity

-- are iInsufficient to survive a motion to dismiss (Caniglia v

Chicago Tribune-N.Y. News Syndicate, 204 AD2d 233, 233-234 [1st

Dept 1994]). Here, plaintiffs have not identified any specific
impact that the Executive Order has had on any public employee or
private individual In Westchester County. Even assuming the
allegations i1n the Godfrey complaint to be true, plaintiffs fail
to specify a circumstance where taxpayer funds were expended as a

result of the Executive Order that would not have been expended
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in the absence of the order. We find this lack of specificity
fatal to plaintiffs®™ cause of action.

In support of his motion to dismiss, Executive Spano
submitted an Affidavit of the Commissioner of Finance for
Westchester County, dated November 17, 2006. The Commissioner
stated that he could think of "no instance where the County has
expended funds or extended benefits in connection with [the]
Executive Order.” That statement Is unsurprising in that
Westchester County already insured same-sex domestic partners and
dependents of County employees before the Executive Order was
issued, requiring only that applicants for domestic partner
coverage have lived with their domestic partners in a committed
financially interdependent relationship for at least a year.
Indeed the Executive Order begins by acknowledging that '“the
County of Westchester has long provided health benefits to the
qualifying domestic partners of 1ts members . . . Although the
affidavit does not iIn itself warrant dismissal under CPLR 3211,
because 1t does not establish conclusively that plaintiffs have

no cause of action (see Lawrence v Miller, 11 NY3d 588, 595

[2008]; Rovello v Orofino Realty Co., 40 NY2d 633, 635-636

[1976]), it supports our judgment that the conclusory nature of
plaintiffs® allegations is more than a matter of inartful
pleading.

We do not adopt the Second Department®s rationale for

affirmance -- that the Executive Order did not purport to change

- 11 -
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the law, because i1t included language directing recognition of
same-sex couples "to the maximum extent allowed by law.” We find
such language, which may appear either expansive or restrictive
depending on the reader, ambiguous, and we would not encourage
executive officials to try to insulate their orders from judicial
review by this means. Nevertheless, because the Godfrey
plaintiffs have failed to allege an unlawful expenditure of
taxpayer funds, they have not stated a cognizable claim under
General Municipal Law 8 51. Consequently, we affirm the order of
the Appellate Division, dismissing the Godfrey plaintiffs”
complaint.

V.

In the other matter, the Lewis plaintiffs have
abandoned their third and fourth causes of action, containing
claims based on New York State Constitution art VIl, § 8, State
Administrative Procedure Act 8 202, and New York State
Constitution art IV, 8 8 (see Brief of Plaintiffs-Appellants
Kenneth J. Lewis et al. at 3). The surviving claims invoke State
Finance Law 8 123-b and the separation of powers doctrine.

With respect to Finance Law 8§ 123-b, plaintiffs make
conclusory allegations that defendants "are expending and will
expend State funds and/or resources supplied from New York State
tax revenue,™ without claiming specific expenditures that would
not otherwise have been incurred. While a taxpayer may bring

suit under this statute to prevent the unlawful expenditure of

- 12 -
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state funds "whether or not such person is or may be affected or
specially aggrieved” (State Finance Law 8§ 123-b [1]), there must
be some specific threat of an imminent expenditure. ™"[C]Jourts
have been inhospitable to plaintiffs who seek essentially to
challenge nonfiscal activities by invoking the convenient

statutory hook of section 123-b" (Saratoga County Chamber of

Commerce, Inc. v Pataki, 100 NY2d 801, 813 [2003]). We note that

the Department of Civil Service has offered New York State Health
Insurance Plan benefits to domestic partners since the mid-1990s.
The State Finance Law claim of the Lewis plaintiffs fails to
state a cause of action for the same reason that the General
Municipal Law 8 51 claim of the Godfrey plaintiffs fails.

Plaintiffs®™ remaining cause of action, which alludes to
the separation of powers doctrine, boils down to the claim that
defendants acted "inconsistently with the Legislature®s
pronouncements on spousal benefits.”™ Specifically, plaintiffs
allege that defendants acted in violation of Civil Service Law §
164. The statute itself refutes plaintiffs® claim.

Under Civil Service Law 8 161 (1), the President of the
Civil Service Commission is "authorized and directed to establish
a health insurance plan for state officers and employees and
their dependents and officers.'” Civil Service Law § 164 (1)

provides that every state employee "'shall be entitled

to have his spouse and dependent children, as defined by the

regulations of the president, included in the coverage upon

- 13 -
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agreeing to pay his contribution, if any, to the cost of such
coverage for such dependents™ (emphasis added). The statute thus
expressly gives the President of the Civil Service Commission
the authority to define "spouse.’™ Moreover, the statute does not
restrict the President™s provision of health insurance to spouses
and dependent children. The language is of entitlement, not
restriction.

Furthermore, the legislative history supports the view
that the President of the Civil Service Commission was
deliberately given broad discretion to define who will qualify
for coverage. Governor Harriman, commenting on the 1956
legislation that created the New York State Health Insurance
Program, noted that "[i]t would not be practical to specify in
legislation the precise type of coverage to be provided under a
comprehensive health insurance plan. The law must make it
possible for the best plan to be worked out in consultation with
representatives of the employees affected.” (Governor®s Message
to the Legislature, February 16, 1956, 1956 Legislative Annual,
p. 419.) The Director of the Division of Personnel Services of
the Department of Civil Service at that time, Edward D. Meacham,
testified before the Joint Legislative Committee on Health
Insurance Plans that

"[d]etailed requirements as to eligibility

for participation in the plan both as to

employees and retirees are difficult to spell

out in legislation. Such requirements might

well be left to the determination of the
administering agency within the general

- 14 -
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framework of the legislature. .

The extent to which the plan should go in

providing such dependency benefits should be

left for determination in negotiating the

contract. There are circumstances under

which it would be desirable to provide

coverage for dependents other than the

employee®™s spouse and dependent children.

[T]he advantages and disadvantages would have

to be carefully weighed by those

participating in the plan before a final

determination is met.”

(Testimony of Edward D. Meacham, February 22,

1956, Before the Joint Legislative Committee

on Health Insurance Plans, Legis Doc No 64

[1956], at pp. 73, 74.)

It is clear, therefore, both from the plain language of
the statute and from the legislative history, that the
Legislature intended to give the Department of Civil Service --
guided of course by the collective bargaining process® --
complete discretion to determine the limits of dependent
coverage, provided that, at a minimum, spouses and dependent
children were covered. There is no conflict between the Civil
Service Law and the challenged Policy Memorandum issued by the
Commissioner of the New York State Department of Civil Service.
In sum, as the concurring Justices on the Third Department noted,
"[t]he practical effect of the determination here is to give an
out-of-state document formalizing a same-sex relationship the
same weight as the affidavit required to receive such benefits as

a domestic partner, which is a narrow accommodation to state

*The Department of Civil Service is obliged to implement
terms of coverage reached in a collective bargaining agreement
with a public employee union (Civil Service Law § 161-a [1]).
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employees iIn an area where the Legislature has specifically

accorded the Commission broad discretion”™ (60 AD3d at 224-225

[Lahtinen, Malone, Jr., JJ., concurring]). We thus affirm the

order of the Appellate Division, dismissing the Lewis complaint.
V.

Because we can decide the cases before us on narrower
grounds, we find It unnecessary to reach defendants®™ argument
that New York®"s common law marriage recognition rule is a proper
basis for the challenged recognition of out-of-state same-sex

marriages. We end, by repeating what we said iIn Hernandez v

Robles, expressing our hope that the Legislature will address
this controversy; that it "will listen and decide as wisely as it
can; and that those unhappy with the result -- as many
undoubtedly will be —- will respect 1t as people in a democratic

state should respect choices democratically made™ (Hernandez v

Robles, 7 NY3d at 366).
Accordingly, iIn each case the order of the Appellate

Division should be affirmed with costs.
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CIPARICK, J.(concurring) :

Although I agree with the result reached by the
majority, | write separately to set forth my view that the orders
under review should be affirmed on the ground that same-sex
marriages, valid where performed, are entitled to full legal
recognition in New York under our State"s longstanding marriage
recognition rule. The issue is squarely presented in these
appeals and plaintiffs® standing allegations are sufficient to
allow us to reach it. The effect of the majority"s rationale in
affirming these orders will be to permit an unworkable pattern of
conflicting executive and administrative directives promulgated
pursuant to the individual discretion of each agency head. We
ought to avoid the confusion that would arise from a same-sex
couple being considered legally married by one agency for one
purpose but not married by another agency for a different
purpose.

As the majority recognizes, we determined In Hernandez
v _Robles (7 NY3d 338 [2006]) that, currently, under the Domestic
Relations Law, same-sex marriages may not lawfully be entered
into in New York, and our State"s Constitution does not compel

the recognition of same-sex marriages performed within the State.
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However, as the majority also notes, Hernandez did not address
the i1ssue whether New York law recognizes same-sex marriages
validly performed in other jurisdictions. Several jurisdictions
that border our State currently perform or will soon perform

same-sex marriages, including Massachusetts (see Goodridge v

Dept. of Pub. Health, 440 Mass 309, 798 NE2d 941 [2003]; Mass St.

2008, c 216, 8 1 [repealing statute that voided marriages between
non-residents contrary to the law of the state of residence]),

Connecticut (see Kerrigan v _Commr. of Pub. Health, 289 Conn 135,

957 A2d 407 [2007]), Vermont (see 15 Vermont St. Ann. § 8
["[m]arriage is the legally recognized union of two people']),
and Canada (see Civil Marriage Act, SC 2005, c 33).

Principles of comity have given rise to New York"s
well-settled marriage recognition rule, which "recognizes as
valid a marriage considered valid in the place where celebrated”

(Van Voorhis v Brintnall, 86 NY 18, 25 [1881]; see also Matter of

May, 305 NY 486, 490 [1953]). Indeed, through our marriage
recognition rule, we have recognized out-of-state marriages,
valid where contracted, despite that the parties™ intent iIn
entering the marital contract elsewhere was to evade New York
laws proscribing their marriage from being performed here (see

Thorp v Thorp, 90 NY 602, 605-606 [1882]; Van Voorhis v

Brintnall, 86 NY at 32-33; see also Fisher v Fisher, 250 NY 313,

318 [1929]; Shea v Shea, 268 App Div 677, 687-688 [2d Dept 1945]

[Johnston, J. dissenting], revd on dissenting opn of Johnston,
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J., 294 NY 909 [1945] [recognizing as valid an I1linois common

law marriage]). For example, in Mott v Duncan Petroleum Trans.

(51 NY2d 289 [1980]), we recognized and gave effect to a common
law marriage contracted in the state of Georgia, despite the fact
that New York does not recognize common law marriages (id. at
291; Domestic Relations Law 8 11). Although the spouses in Mott
were domiciliaries of New York, they had vacationed for weeks at
a time in Georgia, representing themselves there as husband and
wife, sufficient to create a common law marriage in that state

(Mott, 51 NY2d at 291-294). Similarly, in Matter of May, we

recognized as valid a marriage performed in Rhode Island between
a man and his niece, both residents of New York (see 305 NY at
493). Although New York law prohibits such a marriage as
incestuous (Domestic Relations Law § 5), Rhode Island law at the
time permitted marriage among blood relatives """solemnized among
the Jews, within the degrees of affinity or consanguinity allowed
by their religion®" (1d. at 492, quoting Rhode Island General
Laws tit. XXIV, ch 243, § 4).

Two exceptions to the marriage recognition rule

have evolved (see Matter of May, 305 NY at 490). The first

excepts from recognition out-of-state marriages where a New York
statute clearly expresses '"the Legislature®s intent to regulate
within this State marriages of its domiciliaries solemnized
abroad” (id. 493). In other words, for this "positive law"

exception to apply, a statute must expressly convey a legislative
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intent to void a marriage legally entered into iIn another

jurisdiction (see Van Voorhis, 86 NY at 34-35).

Our Legislature has not expressly prohibited the
recognition of same-sex marriages performed in other
jurisdictions. Although the federal Defense of Marriage Act
(DOMA) authorizes the states to pass so-called "mini-DOMAs"™ --
and many states have done so (see e.g. Ga Code Ann 8§ 19-3-3.1
[declaring void "[a]ny marriage entered into by persons of the
same sex pursuant to a marriage license issued by another state
or foreign jurisdiction™]) -- New York has not, and the
Legislature has enacted no other law expressly forbidding the
recognition of same-sex marriages performed in other
jurisdictions or expressing any legislative intent that such
marriages be voided.! Thus, the positive law exception to
recognizing out-of-state same-sex marriages does not apply.

The second exception, which is narrowly applied and is
sometimes called the "natural law"™ exception to the marriage
recognition rule, denies recognition to out-of-state marriages
abhorrent to New York public policy. The natural law exception

has been iInvoked exceedingly rarely, only iIn cases involving

! Indeed, as the State respondents note, a bill to adopt a

mini-DOMA has been introduced at every legislative session since
1998, but not one has been reported out of committee. Bills
introduced to authorize the performance of same-sex marriages, on
the other hand, have twice passed in the Assembly (see A7732,
231st Sess [delivered to Senate May 12, 2009]; A8590, 230th Sess
[delivered to Senate June 19, 2007]).
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incest or polygamy (see Van Voorhis, 86 NY at 26, citing Wightman

v _Wightman, 4 Johns Ch 343 [Chancery Ct of NY 1820] and Hutchins
v _Kimmell, 31 Mich 133 [1875]). We noted, in the closely related
context of foreign divorce decrees, that "in a world of different
people, [n]ations and diverse views and policies,™”™ the public

policy exception to the appropriate exercise of comity is applied

rarely (Gotlib v Ratsutsky, 83 NY2d 696, 700-701 [1994]), and the

application of the exception must be predicated upon a
demonstration of "proximately related public policies
fundamentally offensive and inimical to those of this State" (1d.
at 700). "This high burden springs from an ordered sense of
respect and tolerance for the adjudications of foreign Nations,
[and the] parallel [respect] . . . commanded among the States by
the Full Faith and Credit Clause of the United States
Constitution”™ (id., citing US Const, art 1V, 8 1).2 Notably, for

example, i1n Matter of May, where we recognized as valid the

marriage performed in Rhode Island between a man and his niece
that could not have lawfully been entered into in New York given
that, by statute, it was deemed incestuous, we nevertheless
explained that the "marriage, solemnized, as 1t was . . . was not

offensive to the public sense of morality to a degree regarded

2

The federal Defense of Marriage Act (DOMA) provides, in
effect, that the Full Faith and Credit Clause will not operate to
require recognition of same-sex marriages performed in other
states (see 28 USC § 1738C). DOMA does not in anyway diminish

the principles of comity or the basis therefor.
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generally with abhorrence and thus was not within the inhibitions
of natural law™ (305 NY at 493). Accordingly, the marriage did
not fall within the natural law exception to the marriage
recognition rule.

The "natural law'™ or public policy exception to the
marriage recognition rule i1s inapplicable to same-sex marriages
solemnized in our sister states or other foreign jurisdictions.
The public policy of the State is deduced from the
constitutional, statutory and decisional law, as well as from
"prevailing social and moral attitudes of the community"

(Intercontinental Hotels Corp. (Puerto Rico) v Golden, 15 NY2d 9,

14 [1964]). Today,® the laws of New York protect committed same-
sex couples in a myriad of ways. For example, Executive Law 8§
354-b permits same-sex domestic partners of military members
killed in combat to receive supplemental burial allowances;
Public Health Law § 2805-q provides that, "'no domestic partner
shall be denied any rights of visitation of his or her domestic
partner when such rights are accorded to spouses and next-of-kin
at any hospital, nursing home or health care facility'; and

Public Health Law 8§ 4201 (1) (c) permits a same-sex domestic

® The time period most relevant to determining this State"s

public policy is the present; our evolving standards of
acceptance, rather than prior concepts of morality, are of the
greatest concern (see e.g. Intercontinental Hotels Corp. v
Golden, 15 NY2d 9, 14-15 [1964] [examining the "trend in New York
State"™ which demonstrated an increasing "acceptance of licensed
gambling transactions as a morally acceptable behavior']).

-6 -
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partner to elect how to dispose of his or her partner"s remains.
Many counties and municipalities have likewise adopted ordinances
and resolutions extending recognition to same-sex couples and
granting benefits accordingly.

In addition to statutory law, New York decisional law
recognizes same-sex life partners as family members, such that
the surviving partner can challenge an eviction proceeding (see

Braschi v Stahl Assocs. Co., 74 Ny2d 201, 211-214 [1989]). We

have also permitted same-sex partners to challenge their

exclusion from housing set aside for married couples on disparate

impact grounds (see Levin v Yeshiva Univ., 96 NY2d 484, 494-495
[2001]). Moreover, the same-sex partner of a biological parent

can, through adoption, become a parent of the child (see Matter

of Jacob, 86 Ny2d 651, 669 [1995]). These judicial decisions and
statutes express a public policy of acceptance that is simply not
compatible with plaintiffs® argument that the recognition in our
State of same-sex marriages validly performed elsewhere is
contrary to New York public policy.

In these related matters, the Westchester County
Executive ordered that all county employees, boards and agencies
should "recognize same sex marriages lawfully entered into
outside the State of New York . . . for the purposes of extending
and administering all rights and benefits belonging to these
couples, to the maximum extent allowed by law."™ The Department

of Civil Service issued a policy memorandum announcing that the
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Department would recognize, as spouses, the parties to any same-
sex marriage performed in jurisdictions where such marriage is
legal. The challenges to these actions fall squarely within the
purview of the marriage recognition rule and, because neither of
the exceptions to that rule apply, I concur in the affirmance of
the Appellate Division orders.

* * * * * * * * * * * * * * * * *

In each case: Order affirmed, with costs. Opinion by Judge
Pigott. Judges Graffeo, Read and Smith concur. Judge Ciparick
concurs in result In an opinion In which Chief Judge Lippman and
Judge Jones concur.

Decided November 19, 2009



